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The case of Elkhoff v. Gilbert, decided by 
the Supreme Court of Michigan, has special 
value at this time, in view of the election 
now near at hand, and of the temptation for 
partisans to resort to any means whereby 
political advantage may be had. The court, in 
that case, made a number of sensible and 
timely rulings. They held that a circular 
addressed to voters, requesting them to vote 
against a certain candidate for representa- 
tive ‘‘because in the last legislature he cham- 
pioned measures opposed to the moral inter- 
est of the community,’’ without stating the 
measures supported, is not privileged, for it 
is a statement of fact libelous per se, and 
affords no opportunity to. judge whether or 
not the statement was a proper deduction 
from the facts on which it was based. 

It was further held that in an action for 
libel for distributing a circular requesting 
voters to vote against a candidate because 
he had supported legislation opposed to the 
moral interests of the, community, it is a 
question for the jury whether the supporting 
of measures permitting sales of liquors on 
legal holidays, and on election days after the 
close of the polls, was opposed to the moral 
interests of the community. 

It was also decided that a circular ad- 
dressed to voters, charging that a certain 
person is a self-avowed candidate for liquor 
dealers, edits a scurrilous newspaper, is the 
champion of saloon lawlessness and vulgar 
theaters, and concluding with the words, 
‘‘for reasons equally as good we ask you to 
vote against’ another candidate, is libelous 
per se as against such latter candidate. 

The court very properly said that the de- 
fendants had the right to discuss the fitness 
of the plaintiff for the office to which he as- 
pired, and might lawfully communicate to 
the electors any facts within their knowledge 
concerning his character or conduct, and ex- 
press their opinions upon them, and their 
inferences deduced from them, so long as 
they stated as facts only the truth, and as 
opinions and inferences therefrom only hon- 





est belief. The fault here, if there be one, 
is that opinions and inferences were not 
stated as such, but as facts. 





A somewhat close question of the law of 
contract caused a division of opinion among 
the judges of the Court of Appeals of New 
York in the case of Crawford v. Mail and 
Express Pub. Co. It appeared that a con- 
tract of employment was entered into be- 
tween plaintiff, an editorial writer, and de- 
fendant newspaper, stipulating that the 
former serve the latter for a period of two 
years, providing that his services should be 
satisfactory to the publishers, and im case they 
were not he should have one week’s notice. 
The defendant dismissed the plaintiff before 
the expiration of the two years, and plaintiff 
brought suit for damages for breach of con- 
tract. On the trial in the lower court the de- 
fendant, after the submission of the evidence, 
moved for a dismissal of the complaint upon 
the ground that, under the contract for em- 
ployment, the defendant reserved the right 
to discharge him at any time if his serviees 
were unsatisfactory, upon giving one week's 
notice. The motion was denied and appeal 
taken. The majority of the Court of Appeals 
reversed the case upon the ground that 
there was nothing in the‘ contract limit- 
ing the publishers in the exercise of their 
judgment as to what is satisfactory, but that 
if his services were unsatisfactory for any 
reason, they are given the right to termi- 
nate the employment upon a week’s notice at 
any time they so elect. The court found in 
the contract involved, in the case of Smith v. 
Robson, 148 N. Y. 252, upon which plaintiff 
here relied, an important limitation that is not 
embraced in this. In that case the master 
had the power to discharge the employee, if 
in good faith the master shall be satisfied of 
the incompetency of the employee, and we 
held that the question of good faith was one 
of fact; thus distinguishing it from the cases 
in which contracts are made to gratify taste, 
to serve personal convenience or individual 
preference. ‘‘An article printed in a paper 
or magazine,’’ says the court, ‘‘may please 
one person and displease another. It may 
gratify the taste of one, and become the sub- 
ject of criticism and ridicule on the part of 
another. The plaintiff did not agree to 
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satisfy a court or jury, but undertouk to sat- 
isfy the publishers. It was their taste, their 
fancy, their interest, and their judgment 
that was to be satisfied.’’ 

Two of the members of the court dissented 
from the view of the majority upon the 
ground that while the defendant had the 
right to discharge the plaintiff if they were 
actually dissatisfied with his services, even if 
they had no reasonable grounds therefor, 
they had no right to discharge him because 
they wished to get rid of their contract for 
some reason or other than that named therein 
as the cause for discharge. If there was an 
honest dissatisfaction with his services, 
whether it was reasonable or not, the right 
to discharge was absolute ; but if the services 
were in fact satisfactory, and the dissatis- 
faction, as expressed, was dishonest, and a 
mere pretense to cover a change of manage- 
ment, or to effect an ulterior purpose, there 
was no right to discharge. ‘‘The question,”’ 
says Parker, C. J., in his dissenting opinion, 
‘‘whether the trustees ought to have been 
dissatisfied does not arise, but simply whether 
they were dissatisfied, not with the entire 
situation, but with the plaintiff. Any evi- 
dence which, when reasonably viewed, tended 
to show bad faith on their part, and that 
their alleged dissatisfaction was a pretense, 
and not a fact, presented a question for the 
jury. In Smith v. Robson, 148 N. Y. 252, 
42 N. E. Rep. 677, the words ‘good faith’ 
were written by the parties into a somewhat 
similar contract, but those. words are read 
by the law into all stipulations which permit 
‘one party to terminate a contract if he is not 
satisfied with the services of the other.’’ 





NOTES OF 





IMPORTANT DECISIONS. 


MUNICIPAL CoRPORATION — LOAN — ULTRA 
VirEs AcT—EstorrEL.—lIt appeared in City of 
Fergus Falls v. Fergus Falls Hotel Co., 83 N. W. 
Rep. 54, decided by the Supreme Court of Min- 
nesota, that the officials of a municipal corpora- 
tion, in violation of law loaned its money to a 
private person taking as security a mortgage 
upon certain property. It was held that pur- 
chasers of the property subject to the execution 
of the mortgage, but with notice of the mortgage 
lien, cannot take advantage of the fact that the 
act of the city officials was ultra vires. One of 
the members of the court dissented. The court 
says inter alia: 





‘Again, itis urged that the city, having no 
power to make the loan, cannot evoke, the pow- 
ers of the courts in collecting it. The city cer- 
tainly had no authority to loan this money. The 
act was not within its charter powers; but it does 
not follow that the city cannot recover it. It is 
true that the doctrine of ultra vires is, and ought 
to be, rigidly enforced in favor of a municipal 
corporation in order to protect its taxpayers from 
being plundered by the unlawful acts of its offi- 
cers. But when, as in this case, a municipal cor- 
poration is seeking to have restored to its treas- 
ury money taken therefrom under color of an 
ultra vires contract, it does not lie in the mouth 
of tbe beneficiary of the wrongful act, or of his 
assignee with notice, to say that a lien securing 
the payment or return of the money is void be- 
cause the meney was obtained by virtue of a void 
contract; otherwise, the wrongdoer would be 
permitted to take advantage of his own wrong to 
the injury of innocent taxpayers. There can be 
no question about the city’s power to collect from 
Bell if he were alive and solvent, under the de- 
cision in City of Chaska v. Hedman, 53 Minn. 525, 
55 N. W. Rep. 737, and there is no distinction in 
principle between that case and this. That de- 
cision rests upon the theory that the contract on 
the part of the city by which it paid $500 for the 
establishment of a shoe factory was void, being 
beyond its powers. The corporation, as such, 
had no power to make it, and its officers had no 
power to bind it. The money having been paid 
without authority, its payment was not a corpo- 
rate act, and the corporation could recover the 
money. The principle applied in that case is not 
changed by the effect of Cr. Code, §§ 136, 369, 
370. Those sections apply to public officers, but 
can have no application to the city as such. The 
general rule that the law leaves the parties to an 
illegal transaction where it finds them has no ap- 
plication. The officers of the city are not the 
city. The city cannot be bound by the unlawful 
acts of its officers in paying out itsmoney. And, 
if the city may recover the money from those 
who received it, why may it not foreclose the 
mortgage, it being impossible to secure the 
money, or any part of it, in any other way? 
There is no difference in principle between the 
two remedies. The city is only recovering what 
it can of the funds illegally taken from its treas- 
ury. The defendantcannotcomplain. It bought 
the property with notice of the city’s claim and 
lien. It isin no worse position than if the loan 
had been made by a private party. And it would 
be inequitable to permit it to benefit by the il- 
legal act of the city officials under such cireum- 
stances. This right of a municipal corporation 
to enforce its claims under such circumstances 
has been recognized or applied in the following 
cases: Deering v. Peterson, 75 Minn. 118, 77 N. 
W. Rep. 568; Bank v. Matthews, 98 U. 8. 621, 25 
L. Ed. 188; City of Buffalo v. Baleom, 134 N. Y. 
532, 32 N. E. Rep. 7; Hay v. Railroad Co. (C. C.), 
20Fed. Rep. 15. Order affirmed.” 
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NEGLIGENCE—EXHIBITION OF FIRE WORKS 
—CARE REQUIRED.—In Sebeck v. Plattdeutsche 
Volkfest Verein, 46 Atl. Rep. 631, decided by the 
Court of Errors of New Jersey, it was held that 
the owner of a private park, whoinvites the pub- 
lic to it for the purpose of looking on at an exhi- 
bition of fireworks, is not relieved from all re- 
sponsibility for the safety of his guests by reason 
of the fact that the exhibition is to be given, not 
by himself, but by anindependent contractor. He 
is bound to use reasonable care to provide them 
with a safe place from which to view the exhibi- 
tion. He is further bound, in making his con- 
tract, to use care to select a skillful and competent 
person to give the exhibition. The court said in 
part: 

‘‘Wecannot yield to the view that the defendant 
was entirely relieved from responsibility for the 
safety of the persons in attendance upon its festi- 
val because this exhibition was given by an inde- 
pendent contractor. Having invited the public 
to its park, it was chargeable with the duty of 
using reasonable care to see that the premises 
were kept in a safe condition for the use of its 
guests; and if the exhibition, although given by 
an independent contractor, was of a character to 
jeopardize the safety of those who were present 
on the defendant's invitation, the duty was cast 
upon the latter of taking due precautions to guard 
against injury. We, however, have been able to 
find nothing in the evidence which will justify the 
conclusion that the injuries of the plaintiff resulted 
from the failure of the defendant to properly per- 
form any duty which it owed to him for his pro- 
tection. ‘The plaintiff insists that it was the duty 
of the defendant to have erected a barrier around 
the place where the fireworks were being set off, 
and that it was the failure to perform this duty 
which made the accident to the plaintiff possible. 
If by a ‘barrier’ the plaintiff means an obstruc- 
tion which would have prevented spectators from 
approaching dangerously near to the place where 
the fireworks were being set off, the erection of 
such a barrier at a distance of not less than thirty 
yards away would have amply discharged the 
defendant’s duty in that regard, so far as anything 
in the case shows. But the absence of such a bar- 
rier had nothing to do with the bringing about of 
the accident to the plaintiff, for, as has already 
been stated, he was more than thirty yards away 
from the exploding bombat the time of his injury. 
If, on the other hand, the plaintiff means by a 
‘barrier’ something which would have acted as a 
shield to protect spectators from danger resulting 
from the premature explosion of fireworks or from 
their being sent off in the wrong direction, no 
such duty was cast upon the defendant. By erect- 
ing such a barrier it would have destroyed the 
very object of the exhibition; for a barrier of that 
kind, in order to afford perfect protection, would 
necessarily interfere with the view of those pres- 
ent of all fireworks which were not thrown into 
the air. Dangers which result to the spectators, 
at an exhibition of the kind given by Gerhardt, 





from the absence of such a safeguard, must, in the 
very nature of things, be assumed by them. That 
the premature explosion of the bomb in question 
resulted either from carelessness in its construc- 
tion or in setting it off can fairly be presumed 
from the testimony, but for such carelessness the 
defendant is not responsible. Its duty in that 
regard was limited to the use of reasonable care 
in selecting as the person with whom to make its 
contract one who is skilled in the manufacturing 
of fireworks and conducting exhibitions thereof, 
and the evidence clearly shows that it fully dis- 
charged this duty in the selection of Gerhardt. 
Assuming that the accident resulted from such 
carelessness as has been recited, the blame for it 
attaches, not to defendant, but to Gerhardt. 








THE UNCONSTITUTIONALITY OF ASSESS- 
MENT OF PRIVATE PROPERTY BY A 
FRONT FOOT OR AREA RULE TO PAY 
FOR GRADING OR PAVING A STREET, 
OR FOR BUILDING A SEWER OR MAKING 
OTHER LOCAL PUBLIC IMPROVEMENT, 
AUTHORIZED BY STATE LEGISLATIVE 
ENACTMENT, 


Perhaps no case that has been decided by 
any court in the past twenty-five years has 
received sharper attention or. more careful 
scrutiny than the decision of the Supreme 
Court of the United States in the case of 
Norwood v. Baker.' The contractors who 
have done public work (constructing street 
pavements, sewers, etc.). paid for only in 
assessments against private property in a par- 
ticular district, as per the front or area rule, 
as prescribed by the State legislature, have 
generally taken two positions upon the Nor- 
wood-Baker case, viz.: First, that the law, 
as announced therein, did not apply to this 
class of improvements and taxes; second, 
that as to them, the rule announced therein 
was not the law, because in conflict with pre- 
vious decisions of the same court and with 
recognized law. Both of these propositions 
have been ruled against them by the federal 
circuit courts of Missouri, Ohio, Indiana, 
New York and Washington, as also by the 
Supreme Courts of Texas, Massachusetts and 
Indiana, following the Norwood case.? All 


1172 U. 8. 269. 

2 Fay v. Springfield, 94 Fed. Rep. 409; Loeb v. 
Trustees, 91 Fed. Rep. 37; Charles v. City of Marion, 
98 Fed. Rep. 166, 100 Fed. Rep. 538; Lyon v. Town of 
Tonawonda, 98 Fed. Rep. 361; Cowley v. City of 
Spokane, 99 Fed. Rep. 840; Hutchison v. Storrie, 92 
Tex. 688, 51S. W. Rep. 848; Sears v. Street Commis- 
sioners, 173 Mass. 350; Adams v. City (Ind.), 57 N. E. 
— 114; McKee vy. Town of Pendleton (Ind.), Jd. 
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of these decisions, except the Massachusetts 
case, were upon assessments for street im- 
provements made under State statutes au- 
thorizing the cost of the work to be assessed 
against the parcels of land fronting thereon, 
according to such frontage. These State 
statutes, except in the Indiana cases, were 
held void (as in the Norwood case) because 
they did not limit such assessment to the 
amount of benefit to the property from the 
street improvement. The Indiana cases fol- 
lowed the Norwood case as did the others, 
and held that it applied to special taxation of 
real property according to the frontage for a 
street improvement (curbing), but upheld the 
law of that State in question, on the ground 
that the assessment authorized by the statute 
was not arbitrarily according to frontage, 
but was limited by the statute to the benefits 
to the property assessed, and also because 
a hearing was held to have been therein pro- 
vided on the question of benefits. The Mas- 
sachusetts decision, following the Norwood 
case as applicable, held a special assessment 
for a sewer void, because the statute, under 
which the assessment was made, did not limit 
the right of assessment to the-actual benefit 
from the sewer to the property assessed. 
Since the decision of the Norwood case and 
since the foregoing decisions, following the 
Norwood case, the Supreme Courts of Mich- 
igan, Missouri, North Dakota and Minnesota 
have, following their former decisions, up- 
held special assessments for street paving and 
for a district sewer, made under State stat- 
utes authorizing such assessments upon the 
front foot rule and upon the area rule, re- 
spectively, without limitation or reference to 
the benefit from the improvement to the prop- 
erty assessed.® Each of these courts un- 
dertakes to justify its action, in differing 
from the conclusion of the federal and other 
State court decisions, in their understand- 
ing and following of the Norwood case. 
These decisions, therefore, tender this is- 
sue: Does the ruling, in the prevailing 
opinion, in the Norwood case, apply to and 
determine the validity of all statutory special 


3 Cass Farm Co. v. Detroit (Mich.), 83 N. W. Rep. 
108 (an assessment for street paving); Heman v. Al- 
len (Mo.), 57 S. W. Rep. 559 (an assessment for a 
sewer); Webster v. City of Fargo (N. Dak.), 82 N. W. 
Rep. 732 (am assessment for street paving); State 
ex rel. Wheeler v. District Court (Minn.), 83 N. W. 
Rep. 183 (also an assessment for street paving). 





assessments, based upon front foot rule and 
area rule of assessment of property, to pay 
cost of adjacent street paving, sewers, etc. ¢ 
The Michigan and Missouri decisions cited 
attempt to distinguish the Norwood case as 
differing ‘‘in its facts.’” Thus, the Michigan 
court, in Cass Farm Co. v. Detroit,‘ a suit 
concerning an assessment for paving in the 
city of Detroit, made under and according to 
the State statute, in proportion to the front- 
age of the property on the street pavement, 
gave its reason for declining to follow the 
Norwood case as law therein as follows: ‘‘We 
should feel inclined to follow the opinion of 
the Supreme Court of the United States in 
Village of Norwood v. Baker, inasmuch as it 
was based upon the fourteenth amendment of 
the constitution of the United States, if that 
were a paving case, but that was a street 
opening case, and, until that court shall pass 
upon the question in the exact form in which 
it is here presented, we shall feel bound to 
follow our own decisions.’’ The Michigan 
court thus excusing itself as if there were, or 
could be possibly, any greater power to assess 
adjacent land for the cost of a street pave- 
ment than for the cost of land taken for a 
street. Such a distinction, made by the su- 
preme court of a great State, may well give 
pause and concern to the prudent, who cher- 
ish constitutional protection to life, liberty 
and property. The power to assess adjacent 
lands to pay cost of land taken for a street 
exists, and can be exercised to the same ex- 
tent, precisely in the same manner, and for 
exactly the same reason, that adjacent land 
to a street, already opened, may be assessed 
to pay the cost of a pavement on the street, 
under proper legislative authority.6 The 
court does not hold in the Norwood case that 
a special assessment cannot be made to pay 
for a street opening or street pavement. On 
the contrary, the power to assess for each, 
upon the same condition, and in the same 
manner, is expressly recognized and stated 
in the prevailing opinion, as well as in the 
minority opinion in that case. Even the 
Michigan court has not ventured to assert 
that there was any more power to assess land 
according to frontage for a street pavement 


4 Mich. 83 N. W. Rep. 108. 

5 Cooley on Taxation (2d Ed.), 611, 612, 644; Bau- 
man V. Ross, 167 U. S. 549, 593; Kansas City v. Smart, 
128 Mo. 294. 
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than for a street opening. The difficulty 
with the Ohio statute, under which the assess- 
ment was made, was, as found and declared 
by the prevailing opinion of the Supreme 
Court of the United Stales in this case, that 
it authorized the assessment made against 
Mrs. Baker’s property by the front footage 
thereof on the proposed street without refer- 
ence to the benefit thereto, from the street 
opening, and that therefore, it violated the 
fourteenth amendment to the constitution of 
the United States. 

In Heman v. Allen,* the Supreme Court of 
Missouri, on June 4th, 1900, upheld a special 
assessment against a parcel of land for a dis- 
trict sewer, constructed under the charter 
and ordinances of the City of St. Louis. The 
city being authorized by its charter to create 
sewer districts in the city and to build sew- 
ers. The provision of the charter, under 
which the assessment was made, prescribing 
the area rule, reading as follows: ‘‘As soon 
as a district sewer, with its inlets, manholes 
and other appurtenances is fully completed, 
said board (public improvements) shall cause 
to be computed the whole cost thereof and 
shall assess it as a special tax against all the 
lots of ground in the district respectively, 
without regard to improvements, and in pro- 
portion as their respective areas bear to the 
area of the whole district exclusive of the 
public highway.’’? The Missouri court gave 
as an excuse for shunning and avoiding the 
force of the Norwood case that ‘‘the facts 
upon which the case was decided are so un- 
like the facts in the case at bar that we do 
not think it controlling authority in this.’’ 
The Missouri court then points out that it 
was the land of Mrs. Baker that was taken for 
the street, to pay for which, and the cost of the 
proceeding, the assessment was made against 
her other lands, which facts were clearly 
of noimportance in the case, and clearly had 
no influence in the decision in either the cir- 
cuit court or the Supreme Court of the United 
States in the Norwood case. It is clear that 
the nine justices, concurring in the prevailing 
opinion in the Norwood case, did not over- 
look the dual feature of the proceedings as to 
Mrs. Baker’s property, one covering the tak- 
ing, and the other the assessment of a charge 





against that abutting, to pay cost and ‘ex- 
pense of that taken, for the court says, ‘*The 
taking of the plaintiff's land for the street 
was under the power of eminent domain. * 

* * But the assessment of the abut- 
ting property for the cost and expense 
incurred by the village was an exercise of 
the power of taxation.’’ The suit of Mrs. 
Baker did not seek to restrain the vil- 
lage of Norwood from taking the land at the 
sum awarded her. The object, and sole ob- 
ject,of the suit, as stated in the opinion of the 
court, was as follows: ‘‘The present suit was 
brought to obtain a decree restraining the 
village from enforcing the assessment in 
question against the abutting property of the 
plaintiff.’’ Itisalso clear, that the Supreme 
Court of the United States did not, in its de- 
cision in the Norwood case, declare void the 
assessment of the commissioners in favor of 
Mrs. Baker for her land taken. Judge 
Brewer says, in the dissenting opinion, clause 
‘*third,’’ that she ‘‘received the amount of 
theaward.’’ It isalso clear, that the legality 
of the cost of the condemnation proceeding 
did not affect the opinion of the court in the 
Norwood case. The entire discussion of the 
court is upon the construction of the statute 
under which Mrs. Baker's property, not 
taken, was assessed. The Missouri court 
clearly betrays its own lack of satisfaction 
with the distinction attempted in Heman v. 
Allen, between that case and the Norwood 
case, for, after going into the smallest details 
to give the facts of the latter great promi- 
nence, the Missouri court then says: ‘‘More- 
over the decision was by a divided court. 
Besides, if it isto be interpreted as holding 
that the front foot or area rule is violative of 
the fourteenth amendment to the federal con- 
stitution, which prohibits any State from de- 
priving any person of his property without 
due process of law, it is in conflict with the 
prior ruling in that court.’’ Such doctrines are 
revolutionary and monstrous! Suppose what 
is said in the above extract to be altogether 
true, has it come to a point, in the adminis- 
tration of the lawin Missouri, that an inferior 
court must be satisfied with the law as de- 
clared by the highest court in the land, be- 
fore it is required, in conscience and duty, 
to follow it? There have been divided opin- 
ions of the court on many of the great ques- 
tions as they have arisen, but these questions 
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have generally become accepted in this 
country as settled by the majority opinion. 
The majority opinion in the Norwood case, 
is no less the law because three of the nine 
justices of the supreme court dissented. It 
had six votes, two-thirds of the whole court, 
in its favor—five of the nine judges were 
sufficient. It is no rare occurrence for the 
judges of the Missouri Supreme Court in banc 
to divide ; indeed, it would be exceptional not 
to see four to three in their announced con- 
clusions, but the majority opinion is no less 
the law, unless the ruling or reason in Heman 
v. Allen be correct. Does the Missouri Su- 
preme Court mean to set an example in the 
Heman case and signify to the circuit courts 
and courts of appeal of the State that its 
opinion, when by a divided court, or in con- 
flict with former opinions, does not count, 
when the later decision is not aceptable to 
these inferior courts? 

The prevailing opinion in the Norwood 
case declares the true and underlying princi- 
ple of all special assessments in order for 
them to have any validity under the four- 
teenth amendment; the former decisions of 
the court, on the subject, are cited and re: 
viewed therein, including all of those set out 
in the adverse State supreme court decisions 
rendered since the Norwood case; showing 
conclusively that no former conclusion of the 
court was forgotten or overlooked in the Nor- 
wood case. Thus leaving the State supreme 
courts no reasonable excuse for referring to 
such former decisions, as any basis for their 
dissent from the ruling made in that case. 
The statute of Ohio construed in the Nor- 
wood-Baker case, and under a provision of 
which the assessment was held void, author- 
ized the apportionment of the cost and ex- 
pense of the improvement in either of three 
ways: ‘‘On the abutting and such adjacent 
and contiguous or other benefited lots and 
lands in thecorporation: (First), either in 
proportion to the benefits which may result 
from the improvement; or (second), accord- 
ing to the value of the property assessed ; or 
third, by the front foot of the property bound- 
ing and abutting upon the improvement.” 
The assessment held void was made accord- 
ing to the last or (third) method therein pro- 
vided, i. e., according to the front footage of 
the property on the proposed street. ‘‘It 
thus appears,’’ says the court, ‘‘that the stat- 





ute authorizes a special assessment upon the 
bounding and abutting property by the front 
foot for the entire cost and expense of the 
improvement, without taking special benefits 
into account. And that was the method pur- 
sued by the village of Norwood. The cor- 
poration manifestly proceeded upon the the- 
ory that the abutting property could be made 
to bear the whole cost of the improvement, 
whether such property was benefited or not 
to the extent of such cost.’’ It is fairly in- 
ferable from the above and other statements 
in the opinion, that if the village of Norwood 
had followed the first mode of assessment, 
authorized in the Ohio statute, above quoted 
(according to benefits), and had assessed 
Mrs. Baker’s lands adjacent to that taken, 
‘in’ proportion to the benefits which 
may result from the improvement,’’ as 
therein authorized, the assessment would 
not. have been held void. ‘‘The present 
case,’’ says the court, ‘‘is one of illegal as- 
sessment under a rule or system which, as we 
have stated, violated the constitution, in that 
the entire cost of the street improvement was 
imposed upon the abutting property by the 
front foot, without any reference to special 
benefits.’ Continuing the court says: ‘‘It 
should be observed that the decree did not 
relieve the abutting property from liability 
for such amount as could be properly as- 
sessed against it. Its legal effect, as we now 
adjudge, was only to prevent the enforce- 
ment of the particular assessment in question. 
It left the village, in its discretion, to take 
such steps as were within its power, to take 
either under existing statutes, or under any 
authority that might thereafter be conferred 
upon it, to make a new assessment upon the 
plaintiff’s abutting property for so much of 
the expense of opening the street as was 
found upon due and proper inquiry to be equal 
to the special benefits accruing to the prop- 
erty.’’ The final clause of the opinion sums 
up and specifically restates the conclusion of 
the court in the case, and the reasons there- 
for, in italics in the following words: ‘‘ The 
judgment of the circuit court must be affirmed, 
upon the ground that the assessment against 
the plaintiff’s abutting property was made un- 
der a rule which excluded any inquiry as to 
special benefits, and the necessary opera- 
tion of which was, to the extent of the 
excess Of the cost of opening the street 


S’LIM 





ae ek ak ae CUCU 











VoL. 51 


CENTRAL LAW JOURNAL, 


247 








in question over any special benefits ac- 
cruing to the abutting property therefrom, 
to tuke private property for public use without 
compensation ; and it is so ordered.’’ In ad- 
dition to the foregoing extracts and the recent 
authorities cited, which show that the ruling 
in the Norwood case covered and destroyed, 
and was intended to cover and destroy, all 
special taxation of adjacent lands appor- 
tioned according to a front or area rule, with- 
out reference to special benefits tosuch lands 
from the improvements for which they were 
assessed, and that this ruling included assess- 
ments upon the area and front foot plan to 
pay for sewers and street pavements as well 
as street openings, we find also the following: 
The court, in support of the ruling, cites 
only one ‘‘street opening case,’’* while the 
other State cases cited also declare and en- 
force as vehemently the identical rule pro- 
claimed in the Norwood case. They involved 
charges upon the front foot cost of building 
sidewalks,’ of grading streets,’ for paving 
streets, a sewer assessment upon the area 
rule of parcels of land in prescribed districts 
and not upon entire city,” and an assessment 
against lands to pay for draining swamps and 
low lands.” Judge Brewer, in his dissenting 
opinion, in the Norwood case, says of the 
prevailing opinion: ‘‘So that a legislative 
act charging the cost of an improvement (and 
the same rule obtains if it was the grading, 
macadamizing, or paving the street), upon 
the property abutting thereon, is adjudged not 
only not conclusive that such abutting prop- 
erty is benefited to the full cost thereof, but 
further, that it is not even prima facie evi- 
dence thereof, and that before such an as- 
sessment can be sustained it must be shown, 
not simply that the législative body has fixed 
the area of the taxing district, but also that, 
by suitable judicial inquiry, it has been es- 
tablished that such taxing district is bene- 
fitted to the full amount of the cost of the 
improvement.’’ 

A somewhat subtle distinction was at- 
tempted by the North Dakota Supreme Court 
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in the street paving assessment there, in ques- 
tion, arbitrarily based upon the frontage of 
the property onthe street. The Dakota court 
says: ‘‘After a careful study of the opinion 
in the Village of Norwood v. Baker, we are 
not convinced that the court intended to 
enunciate the broad proposition for which 
appellant contends. Rather, we think, that 
case depended entirely upon the particular 
statutes of the State of Ohio there consid- 
ered, and that such statutes authorized a 
special assessment on the front foot plan, 
without any legislative determination, express 
or implied, that such property had been 
specially benefited, to the extent of such as- 
sessment or at all.’’* The conclusion in the 
Dakota decision is that the ruling in the Nor- 
wood case requires that the statute authoriz- 
ing an assessment of property upon the front 
foot plan to be constitutional must show ‘‘a 
legislative determination, express or implied, 
that such property had been specially ben- 
efited to the extent of the special assessment 
or atall.’’ There is nota sentence nor a 
word in the North Dakota statute there con- 
strued that expresses or implies a legislative 
finding or determination, that the property 
there assessed was benefited equal to the 
amount of the assessment authorized or at 
all. The statute is identical in substance, if 
not in words, with the provision of the Ohio 
statute condemned by the ruling in the Nor- 
wood case. The extracts above quoted from 
the dissenting opinion of Justices Brewer, 
Gray and Shiras, in the Norwood case, show 
very conclusively that they had no such un- 
derstanding of the limited and restricted 
scope, meaning nd intention of the ruling in 
the prevailing opinion of the court, as that 
put forth by the North Dakota court, and it 
is neither unreasonable nor unwarranted to 
infer that they were in better position to 
judge the meaning and purpose of the ma- 
jority opinion of the court from their per- 
sonal discussion with the judges whose views 
the prevailing opinion represented. The con- 
cluding sentence of the dissenting opinion, 
upon the extent of the prevailing opinion, 
proves the conception of the North Dakota 
court to be wholly unfounded. That sen- 
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tence declares: ‘‘The opinion goes to the 
extent of holding that the legislative deter- 
mination is not only not conclusive, but also 
is not even prima facie sufficient, and that in 
all cases there must be a judicial inquiry as 
to area in feet benefited.’’ 

To any one familiar with the care and at- 
tention of all of the judges of the Supreme 
Court of the United States given to each case, 
and with the guarded manner in which that 
court uniformly expresses itself in its decis- 
ions upon federal constitutional provisions, 
there is no reason for doubting that every 
member of that court measured and under- 
stood fully, the comprehensive scope and 
meaning of the prevailing opinion rendered 
in the Norwood case as covering all forms 
and kinds of special taxation for public im- 
provements, and that it was and is a funda- 
mental and organic sine gua non of all special 
assessments upon parcels of Jand in a limited 
district, constituting only a portion of a 
town, city or State, that such charges can be 
made by the legislature itself or authorized 
to be made by it, only upon a basis of actual 
(not theoretical) benefits, and that every 
statute authorizing such a charge must show, 
upon its face, actual and special benefit, as 
the basis, and only basis, upon which the 
power is, or is to be exercised; that special 
taxation by the front foot or area rule, or by 
any other arbitrary method, not having re- 
gard to the particular benefit received by the 
land to be charged with the special assess- 
ment, from the proposed improvement above 
the benefit which is general and common out- 
side of the particular district assessed, is a tak- 
ing of private property for public use without 
just compensation, and violates the four- 
teenth amendment to the constitution of the 
United States. The present article is pur- 
posely limited to showing only that the rule 
laid down in the Norwood case applies to and 
governs front foot and area special assess- 
ments against adjacent lands for grading and 
paving streets, and for building sewers as 
well as for street openings. A future article 
will be prepared to prove the correctness of 
the ruleZas declared and enforced in the fed- 
eral and;State decisions in street paving and 
sewer cases aforesaid, following, Norwood v. 
Baker. 

R. H. Fievp. 

Kansas City, Mo. 





CONDITIONAL SALES—RECOVERY OF PRICE 
—ELECTION OF REMEDIES. 
TURK v. CARNAHAN, 


Appellate Court of Indiana, June 21, 1900. 

1. A contract of sale reserving the legal title to the 
property in vendor, until the price is paid is valid. 

2. A vendor who retains the legal title to property 
sold until payment of the purchase price, with the 
right to take possession on default in payment, cannot 
sue the vendee for a balance of the price after assert- 
ing the right to disaflirm the contract by taking pos- 
session of the property. 


WILEY, J.: Appellant purchased of appellees 
certain personal property under an agreement 
that the titie should remainin them until the full 
purchase price was pald. Notes were executed 
for the purchase price, and the note in suit was 
given in lieu of the original notes, after default in 
payment had been made and upon an extension of 
time being given. The.complaint avers the execu- 
tion of the note, that it is due and unpaid, and 
that a reasonable attorney's fee would be $10. 
‘The note sued on describes the property, and con- 
tains a clause that the title to the property shall 
remain in appellees till it is paid for. The case 
was put at issue and tried by the court, resulting 
in a general finding and judgment for appellees. 
Appellant’s motion for a new trial was overruled, 
and he has assigned error: (1) That the com- 
plaint does not state facts sufficient to constitute 
a cause of action; and (2) that the court erred in 
overruling the motion for a new trial. 

Some argument is made that the complaint does 
not state a cause of action, but we are of the opin- 
ion that the complaint is sufficient to withstand a 
demurrer. The motion for a new trial was based 
upon two grounds, viz.: First, that the tinding is 
not sustained by sufficient evidence; and. second, 
that it is contrary to law. Upon all material ques- 
tions of fact the evidence is in no wise conflicting. 
The evidence shows that appellant executed the 
note sued on in payment of a buggy, a sewing 
machine, and a binder, which he agreed to pur- 
chase of appellees. The property was purchased 
at different times, ands separate notes were 
executed, all of which were similar to the one 
sued on, except as to the amounts and dates. 
Appellant paid upon the three notes about $70, 
and when they matured he was unable to pay the 
balance due. Appellees then requested him to 
execute a new note for the amount of the balances 
due on the three notes first executed, and he 
agreed to do so, and thereupon executed the note 
in suit. Appellant did not ask for additional time 
in which to pay the first three notes, but told 
appellees that he was unableto pay them. After 
the note in suit matured, appellees sent their 
agent—one Vance—to collect it, and appellant in- 
formed him that he was unable to pay it. Vance 
then told him that he would have to take posses- 
sion of the property for which the note was given. 
3efore this, however, the binder described in the 
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note had been sold by consent of appellees for $15, 
and the amount had been credited on the note. 
Before the note in suit matured, appellant had ex- 
changed or traded the buggy described in the 
note for another buggy, a better and newer one, 
upon the express condition that appellees should 
not object to theexchange. Appellant told Vance 
of said exchange, and offered to go and get the 
buggy he purchased of appellees, and to turn it 
over to them, and Vance informed him that the 
one traded for was allright, and would do just as 
well. Vance asked appellant to execute a chattel 
mortage on his horses tosecure the balance due on 
the note, which he refused todo. Vance there- 
upon took the buggy and sewing machine, and 
gave a receipt therefor, which stated that the 
property was to be applied upon the note in suit. 
Appellant also signed the following statement: 
*This is to certify that John Truck has turned 
over one Standard sewing machine, one Haydock 
buggy. toC. Vance, for M. J. Carnahan & Co., to 
be applied on my note of $129.00, note No. 2,500; 
also second-hand Milwaukee binder. [Signed] 
John Turk.’’ Appellees did take possession of 
said property, and never returned or offered to 
return it to appellant. When Vance took posses- 
sion of the buggy, he removed therefrom the name 
plate of the makers, and told appellant that 
appellees had plenty of their own name plates, 
and would put one of them on. Appellant called 
several times on appellees, and demanded the sur- 
render of his note, and was refused. At one time 
when appellant demanded the surrender of the 
note one of the appellees asked him how they 
should sell the property,—whether at auction or 
at private sale,—and he told them he did not care. 
Vance testified that when he took the property 
from appellant he (appellant) agreed that ap- 
pellees should take the property, and sell it, and 
apply the proceeds on the note; but on cross- 
examination he admitted that the agreement to 
which he referred was the one in writing, which 
is above copied in full. Upon these facts counsel 
for appellant maintain in an able brief that there 
can be no recovery against their client. It is im- 
portant, therefore, to clearly understand the legal 
import of the contract expressed in the note, and 
the construction that courts have put upon such 
contracts. The contract sued on is a conditional 
one. The condition is that the title to the prop- 
erty sold as described in the note shall remain in 
the vendors (appellees) until the purchase money 
is fully paid. Thetitle of the property never 
passed from appellees, and therefore never vested 
in appellant. Contracts of this character have 
long been held valid. ‘The rule isso familiar that 
further discussion is useless. Dunbar v. Rawles, 
28 Ind. 225; Bradshaw v. Warner, 54 Ind. 58; 
Payne v. June, 92 Ind. 252; Coe v. Johnson, 93 
Ind. 418; Sinker, Davis & Co. v. Green, 113 Ind. 
264, 15 N. E. Rep. 266; Green v. Sinker, Davis & 
Co., 135 Ind. 434, 35 N. E. Rep. 262. Upon de- 
fault of the vendee to pay as provided in the . 01- 
tract, the vendor has two remedies: (1) He may 





retake the property, which is a disaftirmance of the 
sale; or (2) he may treat the sale as absolute, and 
bring an action for the price. 6 Am. & Eng. Enc. 
Law (2d Ed.), p. 480; McRea v. Merrifield, 48 
Ark. 160, 2S. W. Rep. 780; Manufacturing Co. v. 
Ewing. 109 Cal. 353, 41 Pac. Rep. 435; Crompton v. 
Beach, 62 Conn. 25, 25 Atl. Rep. 446, 18 L. R. A. 
187; Fleury v. Tufts, 25 Ill. App. 101; George v. 
Swafford, 75 Iowa, 491, 39 N. W. Rep. 904; 
Munroe v. Williams, 35 5. Car. 572, 15 8. E. 
Rep. 279; Register Co. v. Cain (Tex. App.), 18 
S. W. Rep. 136; Smith v. Barber (Ind. Sup.), 53 
N. E. Rep. 1014; Green vy. Sinker, Davis & Co., 
supra; Sinker, Davis & Co. v. Green, supra. The 
undisputed facts in this case show that appellees 
elected to disaftirm the contract, and took posses- 
sion of the property described in the note. Having 
asserted their right to disaftirm the contract, and 
having taken possession of the property under 
such disaftirmance, appellees thereby abandoned 
their right to treat the sale as absolute, and sue for 
the price. The law will not permit a vendor of 
property, who retains the legal title in himself, to 
take possession of it upon default of payment, sell 
or otherwise dispose of it, and then sue the ven- 
dee for the balance of the purchase price. The 
authorities are numerous and harmonious upon 
this proposition. Thomason vy. Lewis, 103 Ala. 
426, 15 South. Rep. 830; McRea v. Merritield, 
supra; Parke & Lacy Co. v. White River Lumber 
Co., 101 Cal. 37, 35 Pac. Rep. 442; Manufacturing 
Co. v. Ewing, supra; Crompton v. Beach, supra; 
Bailey v. Hervey, 135 Mass. 172; Button v. Trader, 
75 Mich. 295, 42 N. W. Rep. 834; Johnson-Brink- 
nan Commission Co. v. Missouri Pac. Ry. Co., 
52 Mo. App. 408; Heller v. Elliott, 44 N. J. Law, 
467; Id.,45 N. J. Law, 564; Morris v. Rexford, 
18 N. Y. 552; Seanor v. McLaughlin, 165 Pa. St. 
150, 30 Atl. Rep. 717, 32 L. R. A. 467; Hinchman 
vy. Railway Co., 14 Wash. 349, 44 Pac. Rep. 867; 
Bank v. Thomas, 69 Tex. 237, 6 8. W. Rep. 565; 
Parlin & Orendorf Co. v. Harrell, 8 Tex. Civ. 
App. 368, 27S. W. Rep. 1084; Green v. Sinker, 
Davis & Co., supra; Sinker, Davis & Co. v. Green, 
supra; Seigrist v. Crahtree, 131 U.S. 287, 9 Sup. 
Ct. Rep. 287, 3 L. R. A. 125; Hays v. Jordon 
(Ga.), 118. E. Rep. 833, 9 L. R. A. 373. In the 
case of Green v. Sinker, Davis & Co., supra, ap- 
pellees delivered to appellant certain personal 
property under an agreement that the title thereto 
was to remain in appellees until it should be paid 
for. Appellant paid $100 in cash, and executed 
three notes for $200, maturing at differc nt dates. 
All of the three notes matured, and appellant 
only paid thereon $40. Appellees were pressing 
appellant for payment, and to obtain an extension 
of time in which to make such payment it was 
agreed that appellant should execute a note of 
$200, secured by chattel mortgage on other p: op- 
erty, to be held as additional security for the 
three notes originally executed; and that, if such 
note should be paid, such payment would be 
credited upon the original notes; and that, as 
consideration for such additional security, appel- 
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lees would extend the time of payment of the 
three notes. The time of extension expired and 
no further payments were made. Appellees took 
possesssion of the property sold. and sought to 
collect the note and mortgage given as collateral 
security, they having surrendered the three notes 
representing the unpaid purchase price of the 
property. It was held that, as the last note was 
given as collateral security for the purchase 
money, appellees could not disaffirm the sale 
and enforce collection of unpaid purchase money. 
It seems useless to further pursue the discussion. 
When appellees took possession of the property, 
as they had a right to do under the contract, they 
exhausted their remedy. They elected their own 
remedy, and, if their election was unwise, we 
cannot relieve them. Giving the evidence the 
most favorable construction that can be put upon 
it, it wholly fails to sustain the finding and judg- 
ment. It follows, therefore, that the finding is 
not sustained by sufficient evidence, and is con- 
trary to law. Tbe judgment is reversed, and the 
trial court is directed to grant appellant a new 
trial. 


Notre.—Rights of Vendor of Chattels Conditionally 
Sold.—The right of a vendor to claim ownership of 
a chattel which he bas sold and delivered upon condi- 
tion that payment in whole or in part, be made by a 
certain time, is not especially favored by the courts 
by reason of the hardships which are liable to fall 
upon the unwary in dealing with property thus dis- 
posed of. But this does not necessarily forbid one to 
deal with his property as he wishes, and he may cer- 
tainly embody a condition in his contract of sale that 
the title is to remain in him until the purchase price 
is paid. Under such circumstances the contract is 
not complete until the price is paid, and not being 
complete, the right of the vendor over the property 
continues according to the terms of the agreement of 
sale. In some States this rule is forbidden either by 
statute or judicial construction. But a sale made on 
condition, the vendor reserving the title until paid 
for or other contingency, when made in a State where 
such sales are recognized is valid though the buyer 
may move into a State where the rule is not recog- 
nized and take the property there with him. This is 
true because he cannot acquire title to property 
merely by taking it across a State line. Cleveland 
Machine Works v. Lang, 67 N. H. 348, 81 Atl. Rep. 20; 
Ensley Lumber Co. vy. Lewis, 121 Ala. 94, 25 South. 
tep. 729; Marvin Safe Co. v. Norton, 48 N. J. Law, 
410; Dorntee Casket Co. v. Gunnison (N. H.), 45 Atl. 
Rep. 318; Dixon v. Blondin, 58 Vt. 689, 5 Atl. Rep. 514; 
The Marina, 19 Fed. Rep. 760. If the sale is evidenced 
by a written instrument susceptible of being con- 
strued as either a mortgage or conditional sale, the 
court will adopt the latter construction. Gibson v. 
Martin, 38 Ark. 207. This is because sales upon con- 
di ion, with delivery of possession, are not favored. 
Johnson vy. Clark,5 Ark, 821. As the title remains in 
the vendor, the vendee, having none, can convey no 
greater interest than he owns, and, this being true, 
the fact that one may purchase from the buyer in 
good faith for value and without notice, actual or 
constructive, of the true status of the title will avail 
nothing. McIntosh v. Hill,47 Ark 368,15S.W. Rep. 
680; Brunswick-Blake & Co. v. Tacoma jMill Co., 
3 Wash. 164, 13 Pac. Rep. 902; Ensley Lumber Co. vy. 





Lewis, 121 Ala. 94, 25 South. Rep. 729; Harkness v. 
Russell & Co., 118 U. S. 663, 7 Sup. Ct. Rep. 51. 
Where the vendor makes a conditional sale depend- 
ent upon the payment of the purchase money ata 
stipulated time he may, upon default, retake the 
property by replevin or other process. Smith v. 
Barber (Ind.), 58 N. E. Rep. 1014; McRae v. Merri- 
field, 48 Ark. 160,2 S. W. Rep. 780. Or he may, at his 
election, treat the sales as in force and sue to recover 
the purchase price. McRae v. Merrifield, 48 Ark. 
160, 2 S. W. Rep. 780;,Smith v. Barber (Ind.), 53 N. 
E. Rep. 1014. But of course the law will not permit 
him to have both the property and the price. Smith 
v. Barber (Ind.), 58 N. E. Rep. 1014. And an election 
to sue for the price will be conclusive against his 
right to retake the property. Smith v. Barber (Ind.) 
52 N. E. Rep. 1014; Button v. Trader, 75 Mich. 295 
42 N. W. Rep. 834; Holt Mfg. Co. v. Wing, 
109 Cal. 3538, 42 Pac. Rep. 435; Farwell v. Myers, 
569 Mich. 179, 26 N. W. Rep. 328. Where a 
written obligation is given for the purchase price of 
chattels by conditional sale, and such instrument is 
assigoable or negotiable by statute, the transferee of 
the instrument becomes subrogated to the rights of 
the vendor in every respect. Bank of Little Rock v. 
Collins, 66 Ark. 240, 50 S. W. Rep. 694. Of course 
the fact that the buyer agrees unconditionally to pay 
for the property does not preclude the idea of a con- 
ditional sale. If, by the terms of the contract the 
title is not to pass until the thing is paid for, the ad- 
ditional fact that the vendee agrees positively to pay 
does not make the transaction an unconditional sale. 
Van Allen v. Francis, 183 Cal. 474, 56 Pac. Rep. 339. 
And a sale under an execution against the purchaser 
conveys no title, for a sale by this proceeding cannot 
confer upon the judgment debtor any greater inter- 
est than he has, nor can it divest from the true owner 
any title which he may have by virtue of the contract 
in which the ownership was to remain in him until 
the named condition be performed. Rodgers v. Bach- 
man, 109 Cal. 552, 42 Pac. Rep. 448. The English statute 
of frauds, which is in forcein most of the States with 
more or less modification, does not prevent a vendor 
from retaining title to the thing sold until paid for or 
other condition performed; for the parties have aright 
to agree when and upon what conditions the title 
shall pass, and in such cases there is no sale until 
the condition is performed, and when this is done the 
rights of the parties become defined and effective and 
there is no need for either to invoke the doctrine of 
the statute of frauds. Blackwell, Thompson & Co. v. 
Walker Bros. & Co., 5 Fed. Rep. 419. It is not neces- 
sary that the contract of sale be in writing. If the 
contract could be effectively made by an uncondi- 
tional verbal agreement, there is no reason why a 
conditional obligation might not be made the same 
way. Blackwell, Thompson & Co. v. Walker Bros. & 
Co.,5 Fed. Rep. 419; Sears v. Shrout (Ind. App.), 56 


N. E. Rep. 728. And not only will a purchaser who ° 


has bought the chattel be guilty of a conversion and 
liable accordingly if he should sell or dispose of the 
same without the consent of the vendor, but an inno- 
cent purchaser will be so liable in purchasing from 
the vendee or disposing of the property after he has 
thus purchased it. Baals v. Stewart, 109 Ind. 371, 9 
N. E. Rep. 408. A sale upon condition of payment, 
where the buyer is authorized to remove the prop- 
erty from place to place and keep it insured, the pol- 
icy to be made payable to the vendor, is not an abso- 
lute sale by reason of these privileges granted the 
purcnaser. Marquette Mfg. Co. v. Jeffery, 49 Mich. 
283, 18 N. W. Rep. 592. A sale upon condition of ful 
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payment remains conditional though a number of in- 
stallments of the purchase price have been paid. 
Smith v. Lozo, 42 Mich. 6, 3 N. W. Rep. 227. And 
while, in such instances, should the vendor elect to 
sue for the purchase price and thereby waive the 
condition of the sale, he could not recover the whole 
price agreed upon, but only that remaining unpaid 
after the installments already paid have been de- 
ducted, yet he need net resort to this remedy but 
may elect to retake the property notwithstanding the 
partial payments. Smith v. Lozo, 42 Mich. 6,3 N. W. 
Rep. 227; McGinnis v. Savage, 29 W. Va. 362, 1S. E. 
Rep. 746. If, however, the vendor should do any act 
which would amount to an election to sue for the 
purchase price, or otherwise waive the condition of 
sale, the transfer would then become complete and 
the title effectively vest in the purchaser whether 
paid for or not. Gorham vy. Holden, 79 Me. 317, 9 
Atl. Rep. 894. Ina contract of conditional sale where 
the vendee is to pay for the property in installments, 
he will have a right to retake the same upon default 
of the payment of any installment, and will not be re- 
quired to wait until the last falls due. McGinnis v. 
Savage, 29 W. Va. 362,18. E. Rep. 746. But the vendor 
would doubtless have no right to retake until there 
was a default in the payment of some one or more of 
the installments. In Maryland, where the general 
doctrine of conditional sales as to third parties with- 
out notice is repudiated, itis held that where a chat- 
tel is sold on condition to be paid for in installments 
and part of the installments Dave been paid the 
vendor can only resort to the chattel to the extent of 
the unpaid purchase money, where the rights of the 
parties arise in an equitable action. Lincoln v. Quynn, 
68 Md. 299, 11 Atl. Rep. 848. The rule would doubtless 
be otherwise at law,evenin this State. Where the con- 
tract provided that, in event of failure to pay any of 
the installments when due, prior payments are to be 
forfeited to the vendor as compensation for the use 
of the property tothe time of forfeiture, the agree- 
ment will be binding and the vendor may retake the 
property without returning or tendering any of the 
purchase price already paid. Houser & Haines Mfg. 
Co. v. Hargrove (Cal.),59 Pac. Rep. 947. See also 
Lundy Fur. Co. v. White (Cal.), 60 Pac. Rep. 769. 
The fact that the contract of sale may be termed by 
the parties toa lease, consignment, or given any other 
name will not change its legal status, The law will 
construe the agreement according to its legal effect, 
not according to the mere name by which the parties 
elect to designate it. Lundy Fur. Co. v. White (Cal.), 
60 Pac. Rep. 759; Peek v. Heim, 128 Pa. St. 500, 17 Atl. 
Rep. 984; Smith v. Devaughn, 82 Ga. 574, 9 S. E. Rep. 
425; De Saint Germain v. Wind, 3 Wash. T. 189, 13 
Pac. Rep. 753; Gerow v. Castello, 11 Colo. 560, 19 Pac. 
Rep. 505. If the vendee should trade the property 
for other chattels of any kind the vendor who has re- 
tained the title to the original thing sold does not, by 
virtue of this latter transaction, become the owner, in 
any sense, of the property traded for. Dedman v. 
Earle, 52 Ark. 164, 12 S. W. Rep. 330. If a loss, by 
fire, or other like casualty should occur to the prop- 
erty after the vendee bas taken possession this will 
have to be borne by him. Burnley v. Tufts, 66 Miss. 
48, 5 South. Rep. 627; First Congregational Church v. 
Grand Rapids School Fur. Co. (Colo. App.), 60 Pac. 
948. And this is true though the purchase price was 
to be paid in installments, and a number of install. 
ments have been paid at the time of the loss. Burn- 
ley v. Tufts, 66 Miss. 48, 5 South. Rep. 627. A vendor 
who makes a conditional sale, taking notes or other 
written evidence of indebtedness, cannot retake the 





property, even upon default, without restoring or of- 
fering to restore, to the vendee the written evidence 
of indebtedness. For this would violate the principle 
that the vendor is not entitled to both the property 
and the price. Segrist v. Crabtree, 131 U. S. 287, 9 
Sup. Ct. Rep. 687. Sometimes goods are sold by a 
wholesale merchant to a retail dealer to be by the 
latter disposed of,in the course of business, the vendor 
nevertheless retaining the title. In cases of this kind, 
it would seem, upon principle, that, where the re- 
tailer sells property thus bought, or any part of it in 
the usual course of business to a stranger who is 
ignorant of the terms of sale,and who pays value in 
good faith, the purchaser would take a title free from 
the claims of the vendor. This is at least reasonable, 
for it is elementary law that a vendor will not be per- 
mitted ,to invoke the doctrine of conditional sales 
when to doso would operate to assist him in perpe- 
trating a fraud or injuring an innocent third person. 
In such cases, he should not be permitted to authorize 
his vendee to resell, or permit this, when the effect of 
the resale would be to deprive the purchaser of that 
which he has bought in good faith and which was 
sold by the vendor in contemplation of such a resale 
by the vendee. This would be unconscionable and in- 
equitable. But as to any part of the consignment 
unsold, there can be no question but that the rights 
of.the vendor would remain in force. 
Nashville, Ark. W. C. RoDGERS. 








JETSAM AND FLOTSAM. 


INJUNCTION, NOT GRANTED AGAINST A COUNTY TO RE- 
STRAIN IT FROM COMMITTING A NUISANCE. 

In the case of Lefrois v. County of Monroe, 162 
N. Y. 568, 28 New York Law Journal, No. 41, May 18, 
1900, the Court of Appeals of New York rendered 
a most inexplicable decision. The action was brought 
to obtain an injunction to restrain the county from 
polluting a stream which ran past the premises of the 
plaintiff, by discharging foul and filthy matter therein 
from its county penitentiary, county almshouse, and 
county insane asylum. The court at special term 
granted the relief prayed for,perpetually enjoining the 
county from permitting any sewage, or any foul or 
filthy matter from its building or premises, to run into 
the stream, or to flow in any way over or past the 
lands of the plaintiff, in such manner as to pollute the 
air thereon or the waters of the stream, and award- 
ing the plaintiff $600 as damages. This judgment was 
unanimously affirmed by the appellate division. It is 
now reversed by a majority of the court of appeals, 
two of the seven judges (Martin and Vann, JJ.), dis- 
senting. The court denied this relief against the 
county in its corporate character, but alluded to the 
fact that the record showed that similar relief had 
twice previously been obtained by third parties 
against the board of supervisors. In short, the opin- 
ion holds that, while a county cannot be restrained 
from committing a nuisance injurious to a private 
person, the officers by whom alone it can wield its 
powers can be so restrained; and it turns the plaintiff 
out of court and tells him to resort to his remedy 
against the supervisors. This calls to mind an illus- 
tration which we have had occasion to apply to simi- 
lar decisions before; the contention raised by an in- 
genious editor that Sergeant Mason had committed 
no offense against the law because he did not try to 
hit with his rifle ball the head of Guiteau when it 
showed itself in a hole in the wall of the jail, but 
only fired atthe hole. The distinction between ap- 
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plying an equitable remedy against a corporation and 
against the officers by whom alone it can act, is en- 
tirely too feeble to be worthy of the name of equity. 
Imagine Lord E!don making such a distinction! The 
weakness of such a distinction will especially appear 
when it is considered that, on the very best prece- 
dents, certainly precedents going back as far as the 
time of Lord Eldon, such an injunction would run 
not only against the county, but also against “its 
agents and servants.” This would include the board 
of supervisors, its governing body, its brains, its 
hands; so that an injunction against the county would 
accomplish precisely the same purpose as an injune 
tion against the supervisors, and could be followed 
up by process of contempt against the supervisors in 
substantially the same way in the one case as the 
other. 

But the peculiarity of this decision lies in the fact 
that the court places its conclusion upon the idea that 
because the county, in maintaining these public in- 
stitutions, is acting in a public or governmental ca- 
pacity, itis not liable to a private person for commit- 
ting a nuisance injurious to him when so acting. It 
can empty foul matter from its buildings into astream 
of water which runs past his door, and thereby ren- 
der his house uninhabitable and valueless. There are 
no sound lines of decisions in this country so holding. 
If anything is settled by an overwhelming mass of ju- 
dicial authority in American law, it is that a munic 
ipal corporation is no more privileged to commit, by 
a positive or affirmative act, a nuisance, than a pri- 

.vate person is. But suppose it were the law thata 
municipal corporation cannot. be compelled to pay 
damages in a private action for the commission ofa 
nuisance injurious to the plaintiff, yet the conclusion 
that for that reason the plaintiff is not entitled to an 
injunction to stop the nuisance is not merely a non 
sequitur, it is an hallucination. The very fact that he 
cannot get damages is the reason why he should get 
an injunction. The very fact that, for so gross a vio- 
lation of his rights he has no remedy at law, furnishes 
a reason why he should have a remedy in equity. It 
was just such cases, the lack of any remedy at law, 
that created and built up of the system of equity. 
But it seems that the New York Code, in obliterating 
the distinction between law and equity, has obliter- 
ated from the minds of lawyers and judges a knowl- 
edge of the fundamental principles of those systems. 
The reasoning of the judge who writes the opinion of 
the court of appeals in this case, proceeds upon the 
analogy of decisions in New York which hold that 
municipal corporations, when acting in a govern- 
mental capacity, are not liable for damages sustained 
through the negligence of their agents or servants. 
That is familiar American doctrine, and the law of 
New York isin this respect not different from the 
law, it may be assumed, of every other American ju 
risdiction. But some court seems to be unable to 
understand the distinction between negligence on the 
one hand, and nuisance or trespass on the other. 
Nuisance and trespass fall within the category of acts 
of positive unlawfulness, and those who commit acts 
of either kind are liable as insurers, and any question 
of negligence or of care in doing the act is irrelevant. 

There are many cases of nuisance, especially in 
thickly settled communities, where individuals suffer 
hurt or damage without the right to legal redress; 
where each man must yieldsome portion of his rights 
for the benefit of all—for the sake of trade, of com- 
merce of the general prosperity, health or conven- 
ience of the neighborhood. Inall such cases the hurt 





which he suffers falls within the category which the 
law designates as damnum absque injuria, hurt or 
harm without legal wrong. If the commission of the 
nuisance, in the case under consideration, was neces- 
sary—if there was no other means by which the 
county could dispose of foul matter, if it was imprac- 
ticable for it to arch over the stream so as to send it 
away under ground, as is done with the sewage of 
cities—then that ought to have been made to appear; 
and ifit had been made to appear, it would have 
been a good defense to the action. Butif the nui- 
sance was committed and perpetuated without neces- 
sity, then, in so far as it diminished the value of the 
property of the plaintiff, it was a taking of his prop- 
erty without rendering him just compensation for the 
same, and without due process of law. It is no an- 
swer to his right to have such a taking enjoined, that 
the county, in doing it, is prosecuting some work of a 
governmental character. The State could not do it, 
the United States could not do it, without rendering 
him just compensation. There was therefore clearly 
a federal question in the facts of this case, which 
competent counsel would have raised on the record. 
Whether it was raised we do not know. Unless 
it was raised, the Court of Appeals of New 
York has had the last say upon the question, and the 
injured plaintiff will have to whip the devil around 
the stump by going back and bringing his action 
against the supervisors.— American Law Review. 








BOOKS RECKIVED. 


Outline Study of Law, by Isaac Franklin Russell, D. 
C. L., LL. D., Professor of Law in New York Uni- 
versity. Third Edition. New York, Baker, 
Voorhis & Co., Law Publishers, 66 Nassau Street, 
1900. Buckram, 344 pp. Price, $2.50. Review 
will follow. 
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1. ACCIDENT INSURANCE—Increased Risk—Amount of 
Recovery.—Where, in an action on an accident policy, 
defendant averred in its auswer thatthe business of 
foreman of Chinese labor, in which iasured wus en- 
gaged atthe time of the accident, was classified asa 
special risk, and was much more dangerous than that 
described inthe application of insured, and that the 
premium paid would bave purchased a less amount of 
insurance than that agreed to be paid in the policy is- 
sued, such averments, if proved, would deprive plaint- 
iff of his right to recover on the policy more than the 
amount of insurance that the premium paid would 
purchase in the increased risk.—EMPLOYERS’ LIABIL- 
ITy ASSUR. CORP. v. BACK, U. 8. C. C. of App., Ninth 
Circuit, 102 Fed. Rep. 229. 
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2. ACCRETIONS—Evidence.— Where, in ejectment, de- 
fendant’s evidence shows that the land in controversy 
was formed chiefly by dumping earth from the river 
bank, and was an accretion to a strip of land lying be- 
tween the river and ground platted by plaintiff, or to 
the platted ground, if no such strip was left, an in- 
struction that if when the plat was made by plaintiff a 
strip was left between the platted lands and the river, 
which plaintiff had not disposed of, andthe land in 
suit was made by deposit from the river bank by 
dumping, it is plaintiff's land, unless defendant has 
acquired title by possession, is not erroneous because 
it fails to statethat the landin question may have 
arisen out of the river bed, in which case it would not 
be an accretion to plaintiff’s land, since there was no 
evidence to support such atheory.—WESsT MISSOURI 
LAND Co. v. THOMPSON, Mo., 57S. W. Rep. 1042. 


3. ADMINISTRATION—Liens of Creditors.—Under the 
laws ofthe State of Wisconsin, the creditors of a de- 
ceased person acquire a lien upon real property, of 
which the deceased was seised at the time of his deatb, 
for the payment oftheir claims in due course of ad- 
ministration, which lien is subordinate tothe dower 
rights ofa widow, but is prior to the interests of the 
heirs at law. This lien continues until barred by a 
statute of limitations, or, in the absence of a statute, 
by the rules of the common law, or by laches on the 
part of the creditors.—MOwRryY V. MCQUEEN, Minn., 83 
N. W. Rep. 348. : 

4. APPEAL—Failure of Judge to Sign Statement.—Un- 
der Rev. St. art. 1018, requiring that the plaintiff iu er- 
ror shall in all cases file with the clerk of the court be- 
low all assignments of error, and that all errors not 
distinctly specified are waived, a motion filedin the 
court of civil appeals on the same day the transcript 
is filled, showing the absence of a statement of facts in 
the record to have been the fault of the trial judge, 
and asking a reversal on that ground, is not equiva- 
lent to assigning such omission as error, and causing 
it to be incorporated in the record.—ENNIS MERCAN- 
TILE CO. V. WATHEN, Tex., 57S. W. Rep. 946. 


5. APPEAL — Interlocutory Orders.—Under the 
amendatory act of February 18, 1895, which lMmits the 
jurisdiction of circuit courts of appeals as to inter- 
locutory orders granting or refusing preliminary in- 
junctions to cases in which an appeal from a final de- 
cree may be taken tothose courts, an appeal will not 
lie tosuch acourt from anorder granting an injunc- 
tion in a case involving the construction and applica 
tion ofthe constitution of the United States, and in 
which ordinances of a municipality are claimed to be 
in contravention of the constitution, by impairing the 
obligation of a contract, although the case may also 
involve other questions.—CITY OF DAWSON Vv. COLUM. 
BIA AVE. SAVING-FUND, SAFE DEPOSIT, TITLE & TxUST 
co., U. 8. C. C. of App., Fifth Circuit, 102 Fed. Rep. 
200. 

6. APPEAL—Interlocutory Orders Granting Injunc- 
tions.—Appellees by leave of court intervened in a 
pending cause, and on their petition an order was 
made conditioned upon their filing a bond restraining 
the receiver of the court from carrying out a former 
order requiring him te remove the rails from a short 
line of railroad. Appellees having failed to give the 
bond, the receiver proceeded to carry out the former 
order by dismantling the road, selling the materials, 
and distributing the proceeds between the parties to 
the suit, who were the owners of the road. Subse- 
quently a demurrer to appellees’ petition was over- 
ruled, and an order was entered permitting them to 
intervene, and to move for a rehearing or review of all 
former orders made in the cause ; suspending the order 
for dismantling the road; requiring the receiver to re- 
tain all money in his hands; and requiring the orig- 
inal parties to give bond to comply with any further 
order in regard to the funds already paid them by the 
receiver. Held, that such order did not come within 
the provisions of Act Feb. 18, 1895 (28 Stat. 666), allow- 
ing appeals from interlocutory orders granting injunc- 





tions, and was not appealable.— Jack v. STaTE, U.S. 
C. C. of App., Fourth Circuit, 191 Fed. Rep. 216. 

7. APPEAL — Matters Not Contained in Record.— 
Where the record and bill of exceptions do not show 
that a motion to dismiss was made, other evidence or 
the affidavit of defendant's counsel of the fact of such 
motion cannot be accepted on appeal.—SMITH V. PUT- 
NAM, Wis., 83 N. W. Rep. 288. 

8. APPEAL AND ERROR—Review of Issues of Fact.— 
The question whether the verdict of ajury is against 
the weight of the evidence cannot be r viewed on writ 
of error to the circuit court of appeals.—MYERS V. 
Browy, U.S. C. C. of App., Ninth Circuit, 102 Fed. Rep. 
250. 

9. ASSIGNEE—Removal — Successor—Nomination by 
Creditors.—Where the assignee of an insolvent bank 
has been removed for cause, his connection with the 
administration of the assets is terminated, and he has 
no right thereafter to be heard in opposition to the 
creditors in a petition forthe appointment of his suc- 
cessor. The true intent of Rev. St. § 1702b, providing 
that the circuit court may for cause remove any as- 
signee on petition of a majority of the creditors, and 
requiring the court to appoint as his successor a per- 
son nominated in such petition, is that the creditors 
shall have the right of nomination; and it is therefore 
error for the court to disregard their nomination and 
appoint a different person; and it is no objection toa 
person nominated by the creditors of an insolvent 
bank to be assignee thereof, that such nominee is him- 
self a creditor of the estate, but such fact is rather fa- 
vorable to his appointment.—STATE V. JOHNSON, Wis., 
88 N. W. Rep. 820. * 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS—Extra™ 
territorial Effect.—A foreign corporation doing busi- 
ness in Wisconsin made a statutory assignment for the 
benefit of creditors. At the time of the assignment 
the assignor had money deposited with the defendant 
in Illinois, and also owed defendant on notes. Held, 
that the assignment did not convey title to such de- 
positsto the assignee, since Sanb. & B. Ann. St. cb. 
80a, § 1702, by providing that the debtor might be dis- 
charged from his debts under an ass'gnment, gave it 
the character of a bankrupt law, and it would have no 
extraterritorial effect, and hencethe assignee could 
not recover the deposit.—SEGNITZ Vv. GARDEN CITY 
BANKING & TRUST Co., Wis., 883 N. W. Rep. 827. 


11. ATTORNEY’S LIEN — Priority.—In 1889 plaintiff 
wrongfully attached the property of C, and in 1891 dam- 
ages were assessed against him therefor. In 1892 
plaintiff obtained judgment against C on his original 
cause of action, and in 1895 C assigned the judgment re- 
covered by him in 1891 to his attorneys as collateral se- 
curity for their fees, as authorized by Rev. St. 1698, § 
259la. Held, thatthe equitable lien of C’s attorneys 
for their fees and expenses attached to the judgment 
obtained by them for C in 1691,and gave them a lien on 
such judgment prior to any right of setoff which 
plaintiff might have against it by reason of a judgment 
against C obtained at a later date.—STANLEY V. Bouck, 
Wis., 88 N. W. Rep. 298. 


12. BILLS AND NOTES — Payment — Application.— 
Where notes signed by the cashier and assistant 
cashier of an insolvent bank on the face, and by the 
bank itself on the back, were given to secure an over- 
draft of such bank, such notcs were the joint obliga- 
tions of the bank and the cashiers; and hence, where 
the president gave his note as collateral for all of the 
bank’s indebtedness, the holder was entitled to apply 
the proceeds thereof to the payment of the notes given 
for the overdraft as an indebtedness ofthe bank.— 
Cox v. SLOAN, Mo., 578. W. Rep. 1052. 


13. CARRIERS — Negligence—Bill of Lading—Place of 
Delivery.—Defendant undertook to transport plaint- 
iffa’ cotton from a point in Texasto the port of New 
Orleans, and deliver it there to a steamship company 
for transportation to Europe. By the terms of the bill 
of lading defendant was not to be liable for any loss by 
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fire, nor in any other respect than asa warehouse. 
man, whilethe cotton was awaiting further convey- 
ance by steamship carrier. The cotton was destroyed 
by fire while in defendant’s cars at West Wego, the 
terminus of a branch of its railway line onthe west 
bank ofthe Mississippi opposite the city of New Or 
leans, where defendant had a wharf, and where it usu- 
ally delivered cotton for export.to the steamship car- 
rier. Held that, West Wego being the point where the 
steamship companies rightfully expected to receive 
cotton from Texas for transportationgo Europe, de- 
fendant was not liable for the value of the cotton, not- 
withstanding the exemption in the bill of lading, be- 
cause of the deviation from the point of delivery 
named in the bill.—MaRanDEV. TKxXaS &P. Ry. Co., 
U.8. C. C. of App., Second Circuit, 102 Fed. Rep. 246. 


14. CanRgieRs — Contributory Negligence. — Plaintiff 
was a passenger on defendant's train, and was sleep- 
ing in acar, and just before reaching his station, the 
conductor woke him,and noticed him that they were 
nearing his destination. Plaintiff got up and stood in 
the aisle 8 or 10 feet from the smoking compartment 
while the train was still moving at its usual speed. 
While plaintiff was thus standing, the train struck a 
freight car, by negligence of defendant's servants, and 
threw plaintiff against the smoking compartment, and 
injured him. The freight car bad been driven partly 


onto the main track byastorm. Held, thatin an ac- * 


tion for the injury the court was not required to sub- 
mit a charge on the question of contributory negli- 
gence, since the facts do not raise that question.— 
GuLF, C. & 8. F. Ry. Co. Vv. BBLL, lex., 578. W. Rep, 
939, 

15. CARRIERS — Injuries — Evidence—Pleading—Peti- 
tion—Instructions.—Defendant’s train ran onto a sid- 
ing because of a switch being open, collided with cars 
standing on the siding, and in the collision plaintiff 
was Injured. In an action for damages, plaintiff's pe- 
tition alleged that without plaintiff's fault or negil- 
gencethe defendant negligently ran said passenger 
train against and into a car on the track of the rail- 
road, which caused the collision by which plaintiff 
was injured. Held,that a charge that the failure of 
any employee charged with the running of the com- 
pany’s trains, or the care of its tracks, to exercise a 
high degree of care, was negligence, was not objection- 
able on the ground that the care of the track was not 
raised by either the pleading; or the evidence, since 
the “‘care of the track” could only be construed, under 
the petition and facts, to mean care of the track with 
reference to the switch being in proper position.—In- 
TERNATIONAL & G. N. R. CO. V. BIBOLET, Tex., 57S. W. 
Rep. 974. , 

16. CARRIERS—Transportation of Freight — Measure 
of Damages—Profits.—At the time of an agreement to 
transport certain horses to Alaska, and to deliver them 
not later than a day named, defendant was informed 
that the purpose in shipping the horses was to use 
them in freighting goods over the Chilcoot Pass; that 
there was a great demand at that point for horses of 
the kind to be shipped, and that plaintiff could make 
from $450 to $500 per day from such use of them. Plaint- 
iff had not, however, entered into any contracts for 
freighting with said horses, but was depending upon 
the condition of business for securing such contracts 
when the horses were delivered. The horses were not 
delivered until 27 days after the time agreed to, and 
there was evidence that during the interval between 
the time when said horses were to arrive under the 
contract and the date of their arrival a two-horse team 
could earn from $50 to $75 a day in freighting, and that 
single horses could have been rented for that purpose 
at$20aday. Held,that in estimating plaintiff's dam- 
ages the jury might consider what might have been 
earned by the horses during thetime of the delay.— 
PorRT BLAKELY MILL Co. V. SHARKEY, U. 8.C.C. of 
App., Ninth Circuit, 102 Fed. Rep. 259. 

17. CARRIERS OF STOCK — Suitable Cars—Liability.— 
Where damages to stock were claimed through failure 





to supply suitable cars for shipment, under the con- 
tract with the live stock agent of a railroad, and the 
evidence tended to show that stable cars were the only 
Suitable cars used, and that no attempt wes made to 
furnish any other kind of cars, it was not error to ex- 
clude testimony of inability to obtain a sufficient num- 
ber of stable cars, since such inability wes not admis- 
sible to show that the contract was not made, nor did 
it relieve the carrier from duty to furnish suitable cars 
within reasonable tine after notice of shipment.—In- 
TERNATIONAL & G. N. R. CO. Vv. TRUE, Tex., 578. W. 
Rep. 976. 

18. CHARITABLE TRUSsT—Certainty as to Trustees and 
Beneficiaries.—A testator devised and bequeathed all 
his property to his executors in trust to be used ines. 
tablishing and maintaining free public schools in a cer- 
taintown. The will provided that the personal prop- 
erty should be sold, and the proceeds, together with 
the rents from the real estate for 15 years, used inthe 
erection of school buildings, andthe employment of 
teachers; that at the end of 15 years the realty should 
be sold, and the income from the proceeds devoted to 
school purposes in the same town. It also provided 
that at the end of the 15 years trustees should be ap- 
pointed by the judge of the Stute circuit court and the 
judge of the United States district court in that dis- 
trict, who should have charge of the estate and the 
application of the income to the purposes specified. 
Held, that the trust created was not void for indefi- 
ni.eness or uncertainty as to the plan for appointment 
of trustees, as in case of a failure of appointment 
in the manner provided a court of equity would 
appoint trustees to carry out the purposes of the 
testator, the trust being a charitable one, favored 
by the courts; por was the validity of the trust af- 
fected by the failure to designate the beneficiaries any 
more definitely than to state that the schools to be es- 
tablished should be public, and at all times open to 
the children of the schoo! district which should em- 
brace the town.—JOHN Vv. Smiry, U.S. C. C. of App., 
Ninth Circuit, 102 Fed. Rep. 218. 


19. CHATTEL MORTGAGES—Notice—Prior Mortgages.— 
E owned a stock of goods, which he mortgaged to de- 
fendant companies, and their mortgages were properly 
filed. Afterwards E mortgaged the same stock to 
plaintiff, but before plaintiff's mortgage was filed E 
sold the stock to F, who removed it to another county 
and sold it to C. Held, that C, having no notice of 
plaintiff’s mortgage at the time he purchased the goods, 
could authorize the sheriff, who had possession of the 
goods, to sellthem for the benefit of defendants, and 
plaintiff cannot complain of such disposition, not hav- 
ing filed its mortgage in proper time.—La CROSSE 
Boot & SHOE MFG. Co. V. MONS ANDERSON CoO., S, Dak., 
83 N. W. Rep. 331. 

20. CONTRACTS — Assignment — Action Against As- 
signees.—A contractor assigned his contract, taking 
from the assignees a bond for the completion of the 
building in accordance therewith. Tne contract pro- 
vided forthe payment of a certain amount for each 
day’s delay in the completion of the building after a 
certain time. Assignees having failed to complete the 
building as agreed,and having abandoned the contract, 
the contractor finished it, and sued the assignees and 
their sureties on the bond. In the settlement with the 
contractor the builder insisted on the payment of dam- 
ages for the delay, but proposed to waive them on 
payment of certain claims against the building, to 
which the contractor consented. Held, that as against 
the sureties the contractor was entitled to a credit for 
the damages for the delay, since such claim was not 
waived by the builder, the effect of the transaction be- 
ing the appropriation by the builder of the damages 
to the payment of claims paid by the contractor.— 
AMBRBICAN SURETY CO. Vv. LUCAS, Tex., 57.8 W. Rep. 969. 


21. CONTRaCT—Consideration.—An agreement with 
the county judge, before the making of an order call- 
ing in county scrip, by the county clerk, who by law is 
entitled to the fees allowed by the county court.in the 
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matter of calling in the scrip, that he will make no 
charges for his fees, is without consideration or mu- 
tuality.—DUNCAN vy. Scotr CounTY, Ark., 578. W. Rep 
934. 

22, CORPORATIONS — Stock Subscriptions — Bonus.— 
Where, in an action by a receiver of a corporation for 
uppaid stock subscriptions, the evidence tended to 
show that before the organizatien was perfected, the 
stockholders agreed that a bonus promised by citizens 
as an inducement and aid to the enterprise should be 
divided and applied on the stock subscriptions, and it 
was so credited, making up the balance of the sub- 
scriptions, it was not error to charge that, though the 
bonus could not be so divided if it was an asset of the 
corporation, yet if it was raised to promote and carry 
on the enterprise, actually went into the corporation, 
and the stockholders had its benefits, and it was not 
the property of the corporation, and the corporation 
was not in existence, there could be no recovery.—MCc- 
DERMOTT V. SQUIER, Mich., 88 N. W. Rep. 287. 


23. CRIMINAL EVIDENCE—Larceny—Witnesses—Credi- 
ibility.—Refusal to per mit the defense, on trial for cat- 
tle theft, to show, by cross examination of a material 
witness for the State, that he had proposed to others 
to steal cattle,and divide the profits, was reversible 
error, since it affected his credibility.—VEOPLE V. TOR- 
NEY, Mich., 83 N. W. Rep. 273. 

24. CRIMINAL EVIDENCE — Life Insurance as an In- 
ducement to Commit Crime.—It was error to permit 
evidence of the existence of a life insurance policy as 
an inducement of the commission of the crimecharged, 
without showing that the respondent bad knowledge 
of its existence.—PEOPLE V. MORGAN, Mich., 83 N. W. 
Rep. 275. 

25. CRIMINAL EVIDENCE—Murder—Accomplice—Prin- 
cipal’s Admission.—In atrial on a charge of being an 
accomplice in a murder, itis not error to admit evi- 
dence of admisions of the principal for the purpose of 
establishing the principal’s crime, though defendant 
was not present when the admissions were made.— 
WILKERSON V. STATE, Tex., 57S. W. Rep. 956. 


26. CRIMINAL LAaw—Assault—Indictment.—An indict- 
ment, under Pen. Code, art. 592, subd. 3, providing 
that the use of any dangerous weapon in an angry or 
threatening manner, with intent to alarm another, and 
under circumstances calculated to effect that object, is 
an assault, need allege only that defendant committed 
an aggravated assault with a pistol,said pistol then 
and there being a deadly weapon.—SMITH V. STATE, 
Tex., 57S. W. Rep. 949. 

27. CRIMINAL Law—Assault with Intent to Kill—Right 
of Self-Defense.—Defendant awaited the approach of 
the prosecuting witness) on the highway, and com- 
menced a quarrel with him, end subsequently, as the 
latter was coming out of the post office, defendant 
walked towards him, gesticulating and swearing. The 
witness then ran to his wagon, and seizing two pieces 
of stove wood, threw one at defendant. Thereupon 
the witness and defendant made a rusb at each other, 
and, while each was held back by others, defendant 
got near enough to the witness to cut his clothing with 
his pocket knife. Held, that it was error to refuse to 
instruct, as requested by defendant, that the prosecut- 
ing witness had no right to assault defendant because 
of the latter’s abusive language, and that if the witness 
made the first assault, and defendant believed he was 
about to do him great bodily harm, then the defendant 
had the right to protect himself by the use of such 
force as might be necessary, and if he so acted in self- 
defense they should find him not guilty.—StTaTg v. 
HIGGERSON, Mo., 578. W. Rep. 1014. 


28. CRIMINAL Law—Homicide—self-Defense.—Where 
there was evidence of threats, and accompanying acts 
on the part of the deceased in which he manifested an 
intention to execute such threats on the defendant, the 
refusal of the trial court to instructthe jury as to the 
law of self-defense was erroae0uUs.—CHAPMAN V, STATE, 
Tex., 578. W. Rep. 965. 





29. CRIMINAL Law—Libel.—In a prosecution for libel, 
an information alleging that defendant wrote and cir- 
culated, by depositing in the United States post office, 
a libelous letter affecting the reputation of the prose- 
cutrix, is sufficient, without alleging to whom the let- 
ter was addressed, since placing the letter inthe mail 
is sufficient publication.—MANKINS V. STATE, Tex., 57 
8. W. Rep. 950. . 


30. CRIMINAL Law—Theft.—Defendant was charged 
with theft because of the removal, from lands of which 
he was the, lessee, of certain improvements thereon, 
which had been erected by him under an agreement 
that, in case of bis default in the payment of rent, the 
improvements should remain on the land, and become 
the property of the lessor. Held, that the jury should 
have been instructed that if the property alleged to 
have been stolen was, atthe time of removal, in the 
possession of defendant, they should acquit him.— 
MBERSCHAT V. STATE, Tex., 578. W. Rep. 955. 


81. CRIMINAL TRIAL—Bill of Exceptions.—A bill of ex- 
ceptions merely objecting to testimony on the ground 
that it was improper, irrelevant, inadmissible, and 
highly prejudicial, without showing wherein it is im- 
material and irrelevant, and how wherein it is preju- 
dicial and inadmissible, is insufficient.—HOwakgpD V. 
StTaTE, Tex., 578. W. Rep. 948. 


32. CRIMINAL TRIAL—Burglary—Reniarks of Court— 
Criticism of Attorney.—Defendant was convicted of 
stealing a ‘harness, which he claimed he bought from a 
third party. During the progress of the trial, the 
court severely criticised defendant’s counsel for his 
failure to subpe@na this party, accused him of encour- 
aging crime by picking up straw men, and stated that 
such a lawyer was not fit to practice. Detendant’s at- 
torney tvok exception to the remarks, stating that he 
was unable to subpena tbe witness because he neither 
knew his first name or his residence. In its instruc- 
tions the court told the jury they might regard the 
absence of the witness as part of a plan to fabricate 
testimony. Held, that the court’s remarks were un- 
reasonable, beyond the court’s province, and consti- 
tuted reversible error.—PEOPLE V. O'HARB, Mich., 83 
N. W. Rep. 279. 


38. CRIMINAL TariaL—Court Expressing Opinion.— 
Under Code Civ. Proc. art. 715, which provides that 
the judge shall give a written charge to the jury after 
the argument, and shall not express any opinion as to 
the weight of the evidence, Where, on several Monday 
mornings preceding defendant’s trial,the trial court de 
jivered a lecture to the petit jury in which he severely 
criticised the law of seif defense and the doctrine of 
reasonable doubt, both of which he held up to ridicule, 
and further told them that if they agreed on a verdict 
merely because the majority of their fellows were 
against them, and afterwards made an affidavit to 
that effect, to be used on a motion for.a new trial, he 
would fine them not less than $100 for contempt of 
court, and the defendant was forced to accept some of 
the jurors so lectured, after be had exbausted his per- 
emptory challenges, such aetion of the court was 
prejudicial to the defendant,and constituted reversible 
error.—MURPHY V. STATE, Tex., 578. W. Rep. 967. 


34. DaMaGES—Excessive—Setting Aside Verdict.—In 
an action to recover for an assault, where punitive 
damages are not claimed, a verdict for $7,000 will be 
set aside on appeal as rendered under the influence of 
passion and prejudice, where the plaintiff claims only 
$500 for lost time, and $500 for medical expenses in- 
curred in consequence of the injury, and it appears 
that he was apparently as well two months after the 
alleged assault as he was before,—NORRIS V. WHYTE 
Mo., 578. W. Rep. 1037. 


385. DECEDENT’s EsTaTE—Rejection of Claim—Limita 
tions.—Section 6407, Rev. Codes, provides that suit 
must be brought upon a rejected claim within 8 months 
after its rejection; otherwise, it is forever barred. 
Held, that an answer in an action upou * rejected 
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claim which alleged that the claim was duly presented 
on July 1, 1897, and thatthe same was not acted upon 
within 10 days thereafter, or at all, and that more than 
8 months after such 10 day period had expired before 
suit was commenced, states a complete defense, and a 
general demurrer thereto was properly overruled-— 
BoypD Vv. VON NEIDA, N. Dak., 83 N. W. Rep. 829. 


36. DivonceE—Desertion—Time Computed.—Parties to 
divorce proceedings should live separately pending 
the litigation. Separation under such circumstances 
cannot be wrongful, and a charge of desertion cannot 
be based uponit. That part of the period of separa. 
tion, which is the legitimate,actual, and direct result of 
the proceedings in divorce cannot be reckoned as any 
portion of the year which, under statute, must fully 
expire before an action for divorce on the ground of 
desertion can be commenced.—HURNING V. HURNING, 
Minn., 88 N. W. Rep. 342. 

37. Divorcge—Sullen Disposition of a Husband.—Un. 
der Rev. St. § 2356, providing that a divorce may be 
granted when the treatment of the wife by the hus- 
band bas been cruel and inhuman, whether practiced 
by using personal violence or by any other means, a 
divorce will not.be granted because of the sullen, mo- 
rose, and fretful disposition of the husband, which 
caused the wifeto brood over her troubles and become 
nervous, but did not seriously impair her health.— 
JOHNSON V. JOHNSON, Wis., 83 N. W. Rep. 291. 

38. DUEBILL—Failure of Consideration.—Tne only 
issue under the pleading and proof,inan actionona 
duebillfor piling, being whether the consideration 
failed by the piling not being delivered, an instruction 
to find for plaintiff if the duebill was executed in con- 
sideration of a debt is erroneous, as leaving out of 
view the question whether defendant was to get the 
piling before becoming liable on the duebill.—JacoBs 
v. SELLMBEYER MERCANTILE CoO., Ark., 57S. W. Rep. 939. 


39. ELECTIONS—Ballots—Inspector’s Initials. —Under 
Detroit Election Act, § 44, which provides that no bal- 
lots shall be distributed by any person other than one 
of the inspectors of election, and that no ballot which 
has not the initials of a member of the board of elec- 
tion inspectors written on the back thereof by such in- 
spector shall be pleced in the ballot box, ballots 
marked by the clerk of the board of inspectors with 
his own initials,and handed by him to voters, are il- 
legal, and should not be counted.—DE Gaw Vv. Fitz- 
siMMONS, Mich., 83 N. W. Rep. 282. 

40. EMINENT DoMAIN—Owner’s Right to Compensa- 
tion.—Where a railroad company extended a portion 
of its roadbed onto land without acquiring title thereto, 
and maintained the same for five years without the 
owner’s objection, and he sold the land, accepting the 
price it would bring in that condition, reserving his 
claim against the company, his right to maintain pro- 
ceedings against itto have his damages assessed be- 
came irrevocable.—BAaBCOCK V. CHICAGO & N. W. Ry. 
Co., Wis.,83 N. W. Rep. 316. 


41. Equiry—Adequate Remedy at Law.—Where one, 
holding a judgment against three judgment debtors, 
entered against them jointly on acause of action in 
tort for money obtained by fraud, releases one of them 
on payment of a sum equal to less than one-half of the 
amount of the judgment, he cannot thereafter main- 
tain a bill in equity to charge the homestead of the 
othertwo judgment debtors onthe ground that the 
homestead was purchased with the money fraudu- 
lently procured, since, having voluntarily deprived 
himself of an adeqate remedy at law, he cannot invoke 
the aid of equity.—ROBERTS Vv. Moopr, Wis., 83 N. W. 
Rep. 307. 

42. EquiTry—Jurisdiction—Setting Aside Judgment of 
Another Court.—Where the object of a petition was to 
remove a cloud on the title to land, caused by the rec- 
ord of a judgment of the court of civil appeals affirm- 
ing the judgment of the district court of another 
county, the court had no jurisdiction of the case, since 
the district court of one county cannot set aside the 





judgment of a district court of another county.— ELLIS 
Vv. HaRRISON, Tex., 57S. W. Rep. 984. 

43. EVIDENCE — Coverture—Limitations—Recitals of 
Will.—Where coverture of D was essential to prevent 
the bar of limitations to a proceeding to recover 
money paid and to foreclose a vendor's lien, recitals 
in the will of her mother, who died before the cause of 
action arose, devising property to her only daughter, 
and appointing her sou-in-law executor, were compe- 
tent evidence to prove such coverture, since declara- 
tions of relatives are admissible to prove marriage, 
when made before the controversy arose, and offered 
after the death of the declarant.—SUMMERHILL Vv. 
DagKow, Tex., 578. W. Rep. 942. 

44. EVIDENCE—Res Gestz —In an action on an acci- 
dent policy, statements of insured as tothe fact, na- 
ture,and extent ofthe injury, which he received ina 
basement, claimed to have caused his death, made 
when he came upstairs,afew minutes after the acci- 
dent, are admissible as res geste; but statements of in- 
sured asto the fact and circumstances ofthe injury 
made to his niece an hour after receiving it, and to his 
wife and son later in the same day, were inadmissible; 
being mere narrative, and made too long after the in- 
jury to be res geste.—TRAV. PROTECT. ASSN. OF AMER- 
ica V. West, U.S.C. C. of App., Seventh Circuit, 102 
Fed. Rep. 227. 

45. FRAUDULENT CONVEYANCES—Questions for Jury. 
—Right to Infer Fraud.—In the whole range of the law 
there is no class of cases in which a jury should be a!- 
lowed greater latitude informing an opinion based 
upon inference than in cases of fraudulent convey- 
ances involving the question of fraudulent intent, and 
knowledge thereof on the partof another, and such 
cases should be submitted to the jury if there are any 
badges of fraud, or circumstances which are calculated 
to excite a suspicionin the mind of a reasonable per- 
son that the transaction was not entirely fair and hon- 
est.—BaTAVIA V. WALLACE, U. S.C. C. of App., Eighth 
Circuit, 102 Fed. Rep. 240. 

46. GARBNISHMENT — Defendant’s Right to Fund Must 
be Absolute.—The principal defendant had not been 
heard of for several years, and his whereabouts were 
unknown. By the terms of a will, he was given a sum 
of money if he should be heard of withinal0 years; 
if not, such sum was to goto othersnamed. Garnishee 
defendants were trustees of such fund. Held, that 
they were not liable in garnishment, since the princi- 
pul defendant had no absolute right to the fund at the 
time of the service of garnishee process, as required 
by Rev. St. § 2768.—EVvans V. RECTOR, Wis.,83 N. W. 
Rep. 292. 

47. HIGHWAYS — Damages — Speculative.—Under 
Comp. Laws, §§ 12961298, giving the board of super- 
visors jurisdiction to lay out highways and award 
compensation for the land appropriated for that pur- 
pose, on the filing of a petition with the board, signed 
by at least six legal voters who are owners of land or 
occupants underthe homestead or pre-emption laws 
of the United States, or under contract from the State, 
situated within one mile from the proposed road, a 
petition signed by ten persons is sufficient, without 
designating how they held their land, although some 
of them were not qualified, where it appeared that six 
of them were competent.—BOCKOVEN v. BOARD OF 
SUPRS. OF LINCOLN TP., CLARK Co.,$. Dak.,83 N. W. 
Rep. 335. 

48. HIGHWAYS—letition—Insufficient.—A certain pe- 
tition presented to town supervisors, under which 
they attempted to lay and establish a new road and to 
vacate part ofan old one, substituting in legal effect, 
was held to be uncertain, indefinite, and insufficient in 
the matter of describing that part of the old road 
which it was proposed to vacate. Held, further, that 
in this case it clearly appears that such petition must 
be treated asa whole, that part which petitioned for 
the new road and that partin which the petitioners 
asked for a vacation ofa portion of the old being in- 
terdependent, the final order of the supervisors to 
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stand or fallas an entirety.—SHEEHAN V. BOARD OF 
SUPRS. OF TOWN OF BaTH, FREEBORN CO., Minn., 83 N. 
W. Rep. 352. 


49. HOMESTEAD—Rights of Heirs.—The owner of a 
homestead died, leaving two sons by his first wife, and 
his second wife as widow. The former, being married, 
soon afterwards moved upon the homestead lands of 
their father, with the intention of putting their inter- 
ests therein to use as homesteads; but, upon the 
widow asserting her right to the use of the entire tract 
as her homestead, they paid rent to her for the parts 
of the land occupied by them, in ignorance of their 
right to a partition, which, however, was subsequently 
effected. Held, thatthe homestead rights of the sons 
were not devested by reason of their payment of rent, 
30 asto make a judgment obtained against them dur- 
ing such occupancy alien upon their interests in the 
land.—LOESSIN V. WASHINGTON, Tex., 578. W. Rep. 
890. 

50. HOSBAND AND WIFE — Community Property.— 
Land acquired by a husband in the territory of Wash- 
ington prior to any legislation regarding community 
property, and which therefore became his separate 
property, remained so, nor did such legislation have 
the effect to vest the wife with acommunity interest 
therein because of its subsequent increase in value, or 
because of improvements made with the proceeds of 
crops raised thereon, though produced by the joint 
labor of both husband and wife.—SEEBER V. RANDALL, 
U.S.C. C. of App., Ninth Circuit, 102 Fed. Rep. 215. 


51. HUSBAND AND WIFE — Wife’s Business not Liable 
to Husband’s Creditors.—Where a husband failed in 
business, and a third party advanced the wife money 
to continue the business on condition that she secure 
the skill and services of the husband, which she did, 
paying hima salary, such business belonged to the 
wife, and neither it, nor the profits resuiting there- 
from, were subject to the husband's debts.—KENDALL 
v. BEAUDRY, Wis., 83 N. W. Rep. 314. 


52. HUSBAND AND WIFE — Wife’s Note—Debt of Hus- 
band.—Since a married woman’s note given to secure 
or pay adebt of athird person is void at law, no re- 
covery can be had against a married woman in an ac- 
tion at law on a note executed by her to cover, in part, 
an indebtedness of her husband to his bondsmen for a 
liability paid by them ona building contract, though 
consi“erations passed fromthe husband to the wife 
which may have entitled such bondsmen to equitable 
relief against her property.—HOLLISTER V. BELL, Wis., 
83 N. W. Rep. 297. 


53. INJUNCTION—Grounds.—Where a State board of 
transportation had made an order requiring a railroad 
company to appear before it and show cause why a re- 
duction in certain freight rates should not be made, 
and atemporary injunction was sought by a supple- 
mental bill to restrain the board from entering upon 
such hearing, which relief was based on the ground 
that the board had no power to order a reduction in 
rates, it was held that an order denying a temporary 
injunction was properly entered—First, because the 
relief sought by the supplemental bill was based upon 
grounds which were so far doubtful that it would have 
been unwise to grant a temporary injunction; and, 
second, because it was doubtful whether the relief 
sought by the supplemental bill could be obtained 
otherwise than by an original bill.—H1GGINSON v. CHI- 
caGO, ETC. R. Co., U.S.C. C,of App., Eighth Circuit, 
102 Fed. Rep. 197. 


54. INJURY TO EMPLOYEE—Contributory Negligence— 
Patent Defect.— Where in an action forinjury sustained 
by reason of a defective pilot baron defendant’s en- 
gine, the defendant pleaded contributory negligence 
on plaintiff's part, and the evidence tended to show 
that the defect was not a patent one, a charge that to 
make plaintiff guilty of contributory negligence it 
must appear that the defect was 80 Visible that a man 
could not overlook it, except by gross negligence, is 
not erroneous.—Kansas CITY, ETC. R. CO. V. SPELL- 





may, U.S. C. C. of App., Fifth Circuit, 102 Fed. Rep. 251. 

55. INSANB PERSONS — Liability to County—Constitu- 
tionality of Statute.—Laws 1895, ch. 98, §1, making the 
expenses incurred by a county in caring for an insane 
Person a charge against his estate, where such insane 
person has no heirs within the United States depend- 
ent on said estate for support, does not violate Const. 
art. 3, § 23, prohibiting the legislature from granting to 
an individual, association, or corporation any special 
privilege, immunity, or franchise whatever, and arti- 
cle 6, § 18, providing that no Jaw shall be passed grant- 
ing any citizen or class of citizens privileges or im- 
munities which, onthe same terms, shall not equally 
belong toall citizens, since it isa general law, and 
makes no discrimination in favor of any person within 
the class designated.—BONHOMME CO. Vv. BERND, 8. 
Dak., 88 N. W. Rep. 333. 

56. INSURANCE—Accident—Impeachwment of Witness. 
—Held, in view of the testimony of an attending physi 
cian at the trial of an action brought to recover upon 
an accident insurance policy, to the effect that the 
death of the insured was the result of an injury, that 
the court erred when it excluded from the considera- 
tion of the jury a certificate of the cause of said death, 
signed by said physician, which,to some extent, con- 
tradicted said verbal testimony, a proper foundation 
for the introduction of said certificate in evidence hav- 
ing been laid.—SMITH V. STANDARD L'F& & ACCIDENT 
Ins. Co. OF DETROIT, MICH., Minn., 88 N. W. Rep. 342. 


57. JURISDICTION—Town—Judicial Notice.—The com- 
plaint alleging that the injury occurred on defendant’s 
road near N,and the evidence showing that the acci- 
dent wasso near the station at N, atownof several 
inhabitants, that persons at the station saw the acci- 
dent, the court will take judicial notice that N isina 
certain county, and that the circuit court of that 
county has jurisdiction totry an action for damages 
for the injury.—ST. Louis, ETC. Ry. CO. V. MAGNESS, 
Ark., 578. W. Rep. 933. 

58. LANDLORD AND TENANT — Leaseholds — Implied 
Covenants.—Rev. St. 1898, § 2204, providing that no cov- 
enant shall be implied in any conveyance of real es- 
tate, whether such conveyance contains special cov- 
enants or not, does not apply to leasehold estates, and 
a covenant of quiet enjoyment will be impliedin a 
leasehold.—SHAFT V. CAREY, Wis., 83 N. W. Rep. 288. 


59. LANDLORD AND TENANT — Refusal of Landlord to 
Renew Lease.—Where tenants, who had the right to 
renew their lease, were to pay rent for the new term 
upon the basis of a valuation ofthe property to be 
made by appraisers for that term, the delay of the 
landlord to have the property revalued does not de- 
prive him of the right to collect rent for the whole of 
the new term upon the basis of the new valuation, 
which was finally made as of the date of the beginning 
of the new term, but the tenants cannot be required to 
pay interest on the rent, except from the time the new 
valuation was made.—HEGAN MANTEL CO. v. COOK’S 
ApMR., Ky., 578. W. Rep. 929. 

60. LICENSE ON OCCUPATION—Police Power.—The 
enactment by a city of an ordinance, authorized by its 
charter, requiring real estate brokers doing business 
within a city to pay an annual license tax, is not in 
contravention of the bill of rights of the State consti- 
tution (article 2, § 4), declaring that all persons have a 
natural right to life, liberty, and the enjoyment of the 
gains of their own industry; and such ordinance is a 
valid exercise of the police power of the State.—CITY 
OF ST. LouIs Vv. McCann, Mo., 578. W. Rep. 1016. 

61. LIMITATIONS—Part Payments.—A voluntary part 
payment upon an account, made without condition or 
qualification, within the six-year period prescribed by 
the statute of limitations, operates to suspend the stat- 
ute, and revives, from its date, whatever right of ac- 
tion existed before.—CLaRKIN v. BROWN, Minn., 83 N. 
W. Rep. 351. 

62. ManDaAMUS—Superintendence of Supreme Court 
Over Circuit Courts.—Where a change of venue has 
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been duly taken, and a transcript of the record filed in 
the offiee of theclerk of the circuit court of the county 
to which the case has been transferred, so that the 
court has complete jurisdiction thereof, but the court 
dismisses the cause on its own motion for alleged want 
of jurisdiction, the supreme court will, by mandamus, 
require the circuit court to reinstate the case, and to 
proceed with the trial thereof, but it has not the power 
to contro] the judgment and discretion of the circuit 
court in any particular direction, under Const. art. 6, 
§ 3, giving the supreme court “a general superintend- 
ing control” over the circuit courts of the State.— 
STATE V. NEVILLE, Mo., 57S. W. Rep. 1012. 


63. MASTER AND SERVANT—Assumption of Risk.— 
Where an engineer on the defendant road was killed 
in acollision with stock,and it was shownthat he 
knew the defendant’s fences were not kept in repair, 
he assumed therisk occasioned by stock getting on 
the track, and there can be no recovery for his deatb. 
—QUILL V. HOUSTON, ETC. RY. Co., Tex., 578. W. Rep. 
948. 

64. MASTER AND SERVANT—Assumption of Risks— 
Contributory Negligence.—Planks were placed along 
the edge of open vats in a tannery, on which em- 
ployees walked. After plaintiff had worked about the 
vats for several daye, he slipped, and fell into one of 
them, while attempting to cross the planks before day- 
light, and in vapors so dense that he was compelled to 
feel his way. His employer had informed him that 
apy person could dothe work, but that he must be 
careful. Held, that plaintiff was chargeable with 
knowledge of the dangers of his employment, and his 
attempt to cross the planks in darkness was such con- 
tributory negligence as to bar a recovery.—SHIPPEY V. 
GRAND RaPIDs LEATHER CoO., Mich., 83 N. W. Rep. 284. 


65. MASTER AND SERVANT — Assumption of Risk—De- 
fective Appliances.—While plaintiff was assisting in 
raising aspan ofa bridge, by hanging loops of track 
steel around the corner of the span, passing timber 
through the loops, and then elevating same by means 
of jackscrews, one cfthe loops broke, thereby caus- 
ing a timber to fall against plaintiff, and throwing 
him from the cribbing, on which he was working u 
jackscrew, on to the ground below, and injuring him. 
Plaintiff knew the kind of material the loops were 
made of, and that they might break if too much strain 
was put upon them, and saw two of them break before 
the one by which he was injured, but the latter was 
defective, and this was not known to plaintiff. Held, 
that since in continuing to work after two of the loops 
broke, and when the third loop was strained, and he 
feared that would also break, plaintiff did not assume 
the risk incident tothe use ofthe defective loop, the 
court properly refused to direct a verdict for defend- 
ant.—MBEXI@AN CENT. Rr. Co. v. Mornrar, U.S. 0. C. of 
App., Fifth Circuit, 102 Fed. Rep. 264. 


66. MASTER AND SERVANT— Defective Appliances—As- 
sumption of Risk.—In an action for damages for death 
of plaintiff's intestate through alleged negligence of 
defendant, the fact that deceased, while employed by 
defendant, was an experienced engineer, did not 
charge him with knowledge ‘of his employer’s failure 
to use proper care to furnish him with a safe engine. 
A servant's knowledge of the defects in the machinery 
operated by him does not necessarily carry with it a 
knowledge of danger; and hence ifan employee has 
knowledge of a defect, or is charged with knowledge 
of it, because obvious, but is ignorant of the danger, 
he is not precluded from recovering for injuries caused 
by reason of such defect.—GALVESTON, ETC. Ry. Co. v. 
SMITH, Tex., 578. W. Rep. 999. 


67. MASTER AND SERVANT—Defective Appliances— 
Latent Defect.—Plaintiff, who was employed as guy 
tender aboard a scow, was injured by the breaking of 
eyebolt through which led a guy rope used for the pur- 
pose of swinging abroad a boom hung from the mast 
of the scow. The bolt was originally suitable, and, 

_ while it had been used about a year or year and a half, 





plaintiff bad not discovered anything wrong about it, 
though he had observed itin his work every day for 
six months. After the break, however, an old crack 
was discovered in the bolt, which was not discoverable 
without removal from its position. Held, that defend- 
ant was not negligent in failing to remove the bolt, 
after so brief a use, for the purpose of inspecting its 
condition for latent defects, unless its attention was 
directed to the propriety of doing s0.—KILLMAN Vv. 
ROBERT PALMER & SON SHIPBUILDING & MARINE Ry. 
Co.,U. 8. C.C. of App., Second Circuit, 102 Fed. Rep. 
224. 

68. MASTER AND SERVANT—Injury to Servant—Con- 
tributory Negligence.—Plaintiff’s intestate, an extra 
fireman in the employ of defendant railroad company, 
was deadheading his way from one station to another, 
where hisrun was to commence, in accordance with 
the custom to allow employees to reach their work in 
that manner. On reaching a station where switching 
was to be done, he left the engine and started for the 
caboose. During the progress of the switcbing he was 
run over and killed. There was evidence that the 
train crew were careless, in using unnecessary vio- 
lence in making connections between the parts of the 
train, and there was some evidence that intestate was 
sitting or standing on the platform of the caboose. 
Held, that a peremptory instruction for defendant was 
not erroneous, as intestate was guilty of negligence 
which contributed directly to the accident, since he 
should have been in the caboose, and not on the plat- 
form.—PosEY v. Texas & P. Ry. Co.,U. S.C. C. of 
App., Fifth Circuit, 102 Fed. Rep. 236. 

69. MECHANIC’s LigN—Public Buildings—Counties.— 
One who has furnished material for the construction 
of a county court house cannot maintain an action to 
set aside a fraudulent transfer of moneys due the con- 
tractor from the county, upon which no lien has been 
acquired under Sayles’ Civ. St. art. 3296, since the fund 
in such case is beyond the reach of general creditors 
by garnishment or attachment, A county is not liable 
in equity for material furnished for the construction 
of acounty court house, by reason of actual notice 
that the material-man’s claim therefor remains un- 
paid, at a time when it is indebted to the contractor for 
the cost of construction.—HE&RRING-HALL-MARVIN CO. 
KROEGER, Tex., 578. W. Rep. 9 

70. MECHANICS’ LigENS—Separate Contracts — Adjoin- 
ing Tenants.—Under Rev. St. 1889, § 6705, giving every 
mechanic or other person who shall perform labor or 
furnish material for the erection of any building, ‘‘un- 
der or by virtue of any contract with the owner, or his 
agent, trustee, contractor, or subcontractor,” a lien on 
such building, where a contractor built a two-story 
house for defendant, and before its completion de- 
fendant deeded her co-defendant the right to build a 
third story, which was constructed by the same con- 
tractor, but under a separate contract, and the plaint- 
iff farnished material to the contractor for both parts, 
a mechanic’s lien cannot be maintained against the 
defendant for the material furnished the co-defendant, 
since there is no contractual relation between defend- 
ant orany ofher agents andthe plaintiff as to such 
material.—BaDGER LUMBER CO. V. STEPP, Mo., 578. W. 
Rep. 1060. 

71. MUNICIPAL CORPORATIONS—City Council—Fran- 
chises—Resolution.—When a city had by ordinance 
granted aright of way fora mill race across a street, 
provided it should not interfere with the use of such 
street, asubsequent agreement by the city to accept 
the payment of a sum of money from the grantee, and 
to take charge of and keep in repair the bridges across 
the mill race, was anew contract based on a consid- 
eration, and was not a repeal of the ordinance grant- 
ing the franchise, and hence could be by resolution of 
council instead of by ordinance.—STaTE Vv. COWGILL & 
HILL MILL. Co., Mo., 578. W. Rep. 1008. 

72. MUNICIPAL CORPORATIONS — Defective Street—In- 
toxication—Contributory Negligence.—Where, in an 
action against a city for an injury caused by a defect- 
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ive street,the evidence shows that plaintiff was in- 
toxicated at the time of the accident, it is error to re- 
fuse defendant’s instruction that such intoxication 
was evidence from which the jury might infer con- 
tNbutory negligence; the instruction being requested 
in conjunction with another connecting the intoxica- 
tion with the accident.—RHYNER V. CITY OF MENASHA, 
Wis., 83N. W. Rep. 303. 

73. MUNICIPAL CORPORATIONS—Francbhises—Repeal— 
Consideration.—A lease by a city of certain franchises 
granted to it by an act which was subsequently re- 
pealed, executed subsequent to such repeal, was with- 
out consideration and void.—CENTRAL WHARF & WARE- 
HOUSE Co. v. CITY OF CORPUS CHRISTI, Tex.,57 8. W. 
Rep. 982. ; 

74. MUNICIPAL CORPORATIONS—Poles and Wires—Li- 
cense.— W here defendant contests the validity of a city 
ordinance on the ground that the license imposed 
upon its poles and wires are unreasonably higb, and 
the evidence of plaintiff shows large additional ex- 
penses incurred by the fireand police bureaus and 
other branches of the city government by reason of 
the presence of defendant’s poles and overhead wires 
in the city, and this evidence is not inany way an- 
swered by defendant, the court should direct a verdict 
for plaintiff.—CITY OF PHILADELPHIA V. ATLANTIC & P. 
TEL. Co., U.8.C. C. of App., Third Circuit, 102 Fed. 
Rep. 254. 

75. NEGLIGENCE—Burden of Proof.—Io an action to 
recover damages for certain cotton stolen, and some 
destroyed by fire, while in defendant’s possession to 
be ginned, an instruction that, the loss being ad- 
mitted, the burden was on defendant to show that it 
was not caused by his negligence, or the negligence of 
his servants, was erroneous, since there is no pre- 
sumption that the loss of goods while in possession of 
an ordinary bailee was due to his negligence. The 
burden of proving negligence was on the plaintiff.— 
JAMES V. ORRELL, Ark., 578. W. Rep. 930. 

76. NEGLIGENCE—Unguarded Bridge.—A cut along 
W street, where it intersected with E street, was 10 or 
15 feet below the grade of E street. A street railway 
line on E street was carried over the cut of a bridge 
built by the company, for its own convenience, by 
permission of the city, but according to plans fur- 
nished by the city engineer. Thecity did not require 
or forbid it to put railings along the sides of the 
bridge, which was in a suburb, where owners of stock 
let them run at large on the street. Held, in case of a 
horse which got on the bridge, became frightened, 
and fell off, that the question of negligence in not put- 
ting up railings was for the jury.—LITTLE Rock Trac- 
TION & ELECTRIC Co. V. DuNvaP, Ark., 578. W. Rep. 
938. 

77. NUISANCE—Buildings — Injuries.—In an action 
against defendant for injury to plaintiff's houses re- 
sulting from vibrations of the ground caused by the 
operation of defendant’s machinery, testimony of real 
estate agents as to the average percentage of time dur- 
ing which rentable houses would be vacant during a 
period of five years preceding the action is inadmis- 
sible, since such proportion of time furnishes no 
criterion by which to determine the length of time 
that plaintiff's houses would not have been rented.— 
CHAMBERLAIN V. MIssOURI ELECTRIC LIGHT & POWER 
Co., Mo., 578. W. Rep. 1021. 

78. NUISANCB—Unsightly Fence.—Plaintiff possessed 
an attractive house ona villagelot. Defendant built 
a fence 4 feet from plaintiff's house, but entirely on de- 
fendant’s land, consisting of rough tamarack posts, 
and old, unsightly, and partly decayed lumber, of 
varying lengths, and extending about 90 feet back 
from the street, and supported by wires strung from 
the tops of the posts to defendant’s house. It did not 
interfere with plaintiff's use of his property, but de- 
preciated its rental value. Held, that plaintiff could 
not abate the fence as a nuisance, though defendant 
willfully and maliciously built it to annoy him.— 
METZGER V. HOCHREIN, Wis., 83 N. W. Rep. 308. 





79. PARTITION—Adverse Possession.—Where plaint- 
iffs and defendants are all owners of undivided inter- 
ests in land of which defendants are in the sole, actual 
possession, under a contract from plaintiffs’ agent to 
convey plaintiffs’ interest to one of the defendants, the 
rights of the parties can be determined in an action for 
partition of the land, since defendants’ possession is 
not adverse to plaintiffs’ title.—MORGAN v. MUELLER, 
Wis., 88 N. W. Rep. 318. 


80. PARTNERSHIP—Dissolution—Waiver.—Ia a dispute 
between partners H claimed that he was entitled to the 
interest on capital contributed by him, and the pro- 
ceeds of a patent used by the firm, which was his in- 
dividual property. S claimed that the same should be 
equally divided. H thereupon said to 8, ‘‘If-you think 
80,I will let it go.” Until dissolution such interests 
and profits were entered on the firm books in equal 
credits to both, in which H acquiesced. Held, that the 
conduct of H amounted to a waiver of his claim, and 
toa new agreement, and, after full settlement between 
them, equity would not interfere in favor of H, though 
by the terms of the original partnership agreement H 
might have been entitled to such interest and profits. 
—HALLOCK V. STREETER, U. 8.C.C., N. D. (N. Y.), 102 
Fed. Rep. 193. 


81. PLEADING—Answer—Amendment—Statute of Lim- 
itations.—Though Rev. 8t. § 2830, provides that a court 
may allow amendments of pleadings on the trial in 
furtherance of justice, it was an abuse of discretion to 
permit a defendant to amend his answer on the trial 
by setting up the statutes of limitations, without im- 
posing terms, or requiring him to show an excuse for 
the delay.—SULLIVAN v. COLLINS, Wis., 88 N. W. Rep. 
810. 


82. PRESUMPTIONS — Declarations.—In an action by 
heirs to recover land belonging to one presumed from 
continued absence to be dead, declarations concern- 
ing the alleged decedent made after the action was 
brought are ante litam motam and inadmissible.—NEHB- 
ING V. MCMUBRIAN, Tex., 578. W. Rep. 943. 


83. PROMISSORY NOTE—Fraud—Burden of Proof.—The 
onus rested upon the defendants to show that the de- 
falcation was less than the amount agreed upon. The 
defendants having failed to show how much less it 
was, the instruction that, the execution of the note be- 
ing admitted, the burden of proof was upon the defend- 
ants to show want of consideration, is harmless error. 
—BEATH V. CHAPOTON, Mich., 88 N. W. Rep. 281. 


84, PUBLIC SCHOOL LanpDs — Sale by County — State 
Board of Education — Judgment Against County.— 
Where, in an action by the State board of education to 
set aside a void sheriff's deed, and an illegal patent to 
public school lands issued by the county court, it ap- 
peared that such county, which was a party to the 
suit, had received a large sum of money for such land, 
which had gone into its general fund, it was error to 
render judgment for defendant county, though such 
deed and patent could not be set aside, as plaintiff was 
entitled to a judgment for the money so received by 
the county.—STaTE v. CRUMB, Mo., 57 S. W. Rep. 1030. 


85. PUBLIC LANDs—Sale of School Lands.—Discretion 


" of Commissioner.—Under 2 Batts’ Rev. St. art. 4218y, 


providing that isolated and detached sections of pub- 
lic free school lands may be sold without actual set- 
tlement at one dollar per acre, on the same terms as 
other public lands are sold, the commissioner in bis 
discretion, may sell such lands at one dollar per acre 
as it is not thereby made obligatory on him to do s0.— 
WEBER v. RoGAN, Tex., 578. W. Rep. 940. 


86. RAILROADS—Preferred Stock—Agreement to Ex- 
change for Bonds.—Accompanying the bonds of a rail- 
road company were a stipulation and certificate enti- 
tling the holder to a stated number of shares of the 
company’s preferred stock at any time within 10 days 
after any dividend should be declared and become 
payable upon said stock, upon the surrender of such 
certificate, bonds, and unmatured coupons. Held, 
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that such agreement did not entitle the bondholder to 
tender bonds in payment of preferred stock several 
months after their maturity, and after the railroad 
company had deposited money for the payment of the 
bonds at the place of payment designated therein.— 
Loomis Vv. CHIcaGo, M.& 8ST. P. Ry. Co.,U.8.C.C. of 
App., Second Circuit, 102 Fed. Rep. 233. 


87. RoBBERY—Intent to Rob a Train.—Under Laws 
1895, p. 160, providing that ‘‘any person who in any 
way shall stop, detain or arrest the progress of any 
railroad train, with intent to commit robbery thereon, 
sball be guilty of a felony,” an indictment charging 
that defendant “unlawfully and feloniously did stop, 
detain, and arrest the progress of a certain railway 
passenger and express train,’ the property of a rail- 
way corporation “by then und there giving to the en- 
wineer of said train a danger signal, by swinginga 
lighted lantern across the track of said railway, in 
front of said train,” moving on a railway track!of such 
company, in a certain county, ‘‘with the felonious in- 
tent then and there to commit robbery thereon,” al- 
leged a sufficient intent to commit a robbery, and was 
sufficient under the statute.—STaTE v. WEST, Mo., 57S. 
W. Rep. 1071. 

88. SALEs—Offer to Purchase.—An offer to purchase 
goods expressly stated that on its acceptance it should 
constitute a contract binding between the parties fora 
certain term. It was signed by the purchaser, and 
was followed by a stipulation to save the purchaser 
harmless, on certain conditions, from loss through 
handling the goods, and contained an acknowledg- 
ment of a payment on the contract to be applied on 
the first goods taken, and was signed by the seller by 
its authorized agent. Held, that such agreement was 
not void for want of mutuality or consideraticn.—Mc- 
CALL Co. v. IcKs, Wis., 83 N. W. Rep. 300. 


89. TAXATION — Non-Residents—Credits and Securi- 
ties.—Non-residents loaning money in the State are 
not subject to taxation under Rev. St. art. 5063, declar- 
ing that “personal property shall, for the purpose of 
taxation, be construed to include all credits, bonds and 
other evidences of debt owned by citizens of the State, 
whether the same be in or out of the State; all moneys 
at interest, either within or without this State, due the 
person to be taxed, over and above what he pays in- 
terest for, and all other debts dus such persons over 
and above their indebtedness.”—PRIMM v. Fort, Tex., 
578. W. Rep. 972. 

90. TAXATION—Non-Residents — Credits in State.—A 
non-resident owning credits in this State which are re- 
tained here in the hands of an agent to close up a loan- 
ing business may be required to list the same for tax- 
ation, and the situs of such property for taxation is the 
taxing locality where such agent has his office for the 
transaction of such business.—AROSIN v. LONDON & 
N. W. AM. MorTG. CoO., Minn., 88 N. W. Rep. 839. 


91. TAXATION — Property Used for Charitable Pur- 
por.s—Exception.—A story of a building owned bya 
Knights of Pythias lodge, and used by them for lodge 
purposes, and partly rented out to other societies for 
ledge purposes, was not within Const. art. 10, §6, and 
Rev. St. 1889, § 7504, exempting buildings in cities and 
towns from taxation when used exclusively for pur- 
poses purely charitable, since it did not appear that 
the societies to whom lodge rooms were rented were 
charitable institutions.—ADELPHIA LODGE NO. 38, K. 
P., V. CRAWFORD, Mo., 578. W. Rep. 1020. 


92. TowNs—Division—Liabilities.— Where one town is 
set off from another pursuant to the provisions of 
chapter 227, Laws 1895, the new town is not released or 
discharged from the payment of a debt evidenced by 
bonds issued prior to the separation. By express pro- 
vision of the statute such town remains liable for pay- 
ment. The debt is therefore the joint debt of both 
towns.—Canosia TP. V. GRAND LAKS TP., Minn., 83 N. 
W. Rep. 346. 

98. TrResPass—Evidence—Motive.—In an action for 
trespass quare clausum fregit, under the general issue, 





it is competent for the defendant to introduce evi- 
dence of his motive and reasons for entering the plaint- 
iff’s house, and all the circumstances attending it, al- 
though no justification is pleaded. They are proper 


, for the jury to consider in assessing damages.—CaR- 


TER V. BeDORTHA, Mich., 83 N. W. Rep. 277. 


94. TRESPASS — Exemplary Damages.—Every unau- 
thorized intrusion on the real property of another is a 
trespass, and whether actual injury is sustained or not, 
by such intrusion, the party whose possession has been 
interfered with is entitled at least to nominal dam- 
ages. But one who enters on the premises of another, 
contrary to the wishes of the owner, cannot be held 
liable for exemplary damages where no actual 
damages were inflicted. One concerning whom 
slanderous words have been spoken may recover 
for mental anguish occasioned thereby, where 
actual damages have been sustained by reason 
of injury to the reputation of the person slandered.— 
McCaRTHY V. MILLER, Tex., 57S. W. Rep. 973. 


95. TrustTs—Duty to Account—Validity of Trust.—_M 
was a member ofthe Ancient Order of United Work- 
men. His beneficiary, at his death, was entitled to re- 
ceive $2,000. His wife aud daughter, his first bene- 
ficiaries, having died, he desired to make O, his 
son-in-law, his beneficiary. This was prohibited by 
the articles of association. He thereupon made his 
niece his beneficiary, with a written agreement, signed 
by her, that upon receipt of the fund she would pay it 
overtoC. The association issued a draft to the niece 
with full knowledge of the trust upon which she had 
agreed to receive it. Upon receipt of the draft she re- 
fused to transfer itto C,or to pay him the money. 
Held, that she was bound to carry out the trust, and 
that the association is the only party in position to 
contest the legality of the transaction.—COwIN v. 
Horst, Mich., 83 N. W. Rep. 274. 


9%. TRUST COMPANIES — Discounting Notes.—Under 
the New York banking law of 1892, authorizing trust 
companies to receive deposits, and “to loan money on 
realor personal securities,” to “purchase, invest in 
and sell stocks, bills of exchange, bonds and mort- 
gages and other securities,” and to invest the money 
received by it in trust “in the stocks or bonds of any 
State, or in such real or personal securities as it may 
deem proper,” such a company may discount notes.— 
BINGHAMTON Trust CO. V. AUTEN, Ark., 578. W. Rep. 
936. 

97. VILLAGE—Ilncorporation—Quo Warranto.— An ob- 
jection to the validity of the incorporation of a village, 
that the territory incorporated does not contain the 
requisite population per square mile, and that a ma- 
jority of the ballots cast by the electors was notin 
favor of the incorporation, does not state facts of suf- 
ficient public importance to set in motion the original 
jurisdiction of the supreme court by quo warranto pro 
ceedings in such court.—IN RE TOWN OF HOLLAND, 
Wis., 83N. W. Rep. 319. 


98, WILLS—Legacies—Charge on Lands. — Testator 
who had no personal property at the time he executed 
his will and bequeathed certain specific legacies, will 
be presumed to have intended to charge them on his 
lands.—CLOTILDE V. LUTZ, Mo., 578. W. Rep. 1018. 


99. WILLS — Undue Influence.—In a proceeding to 
test the validity of a will, the only evidence of undue 
influence was that the principal devisee had appeared 
to have a suspicious knowledge before testator’s death 
that he had madea will. The evidence of fraud con- 
sisted of the testimony of certain witnesses that tes- 
tator had declared that the devisee should have no 
more of his property, and the inference, sought to be 
drawn therefrom, that, since the testator was unable 
to understand enough English to comprehend the im- 
port of the will, the attorney who drafted it had sub- 
stituted the name of the present devisee for that of the 
contestant. Held insufficient to justify the court in 
setting aside the probate of the will.—ROBERTS V. ROB- 
BRTS, Wis., 83 N. W. Rep. 318. 





